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Editor's Note 


The’ immigration Act (1976 was niceie tee Ab; 
force. on April) 10. 1975 -. iipeaccordance with seétion™ 
125(3) of the Act, appeals filed before proclamation but 
disposed. iof ti thereatter, have been dealt with 2%1in 
conformity" with the new Act, except appeals brought by 
persons claiming to be refugees protected by the United. 
Nations Convention and Protocol relating to the Status of 
Refugees, which have been dealt with and disposed of 
pursuant to the Immigration Appeal Board Act (repealed). 
Résumés of these latter cases all bear the catemeend 


UT Vans 6 Ona in 


Résumés of selected reasons for judgment in 
Cases GeO degen Ona itOnm proclamation. and whic ie the 
Opinion of the editor may be of assistance: to =the 
profession are included in this issue. Résumés itl ahs. 
provided. of all reasons for judgment in cases decided 


after April. 105° 19 7ee 


SELECTED CASES DEALT WITH BEFORE APRIL 10th, 1978 


DEPORTATION ORDERS 


Weal Vukasin Mitrovic v. M.M.I. 


DEPORTATION ORDER - PERSON ENTERING CANADA WITH A VISA - VALIDITY OF VISA AFTER 
SLATUS GRANTED = RIGHT OF APPEAL — IMMIGRATION APPEAL BOARD ACT, R.S.C.° 1970, c. 
T=), Seectt Gl) (dD) —- IMMIGRATION. REGULATIONS) PART. £5) ss. 25 3.0) 


DOUBLE APPEAL - REFUGEE CLAIM - RIGHT OF APPEAL PURSUANT TO s. 11(1)(b) OF THE 
IMMIGRATION APPEAL BOARD ACT - MEANING OF THE WORD "OR" IN s. 11 OF THE IMMIGRATION 
APERAL SE EORRDO AGT, se EMMICHATION. ACT, RsS.C.(N970, ¢. (242,) sa) 5¢Cd), 73), 18, 


18(1)(e)(iv), 78(1)(e)(viii), C2); 22 =- IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, 
Mas ,eSes 1141) ee), C3)5 


qse Dieter Vogel v. M.E.I. 


DEPORTATION ORDER = PERMANENT RESIDENT = FALSE AND MISLEADING INFORMATION - STOLEN 
PASSPORT - PASSPORT AN ACT OF STATE = CAN IT BE QUESTIONED? = IMPROPER MEANS ~ 
MEANING OF “IMPROPER MEANS" USED IN s. 18(1)(e)(viii) OF THE IMMIGRATION ACT —- MENS 
REA - BURDEN OF PROOF - IMMIGRATION AcT, oS olG.g,) WRT KOs Mey lei POLL ILEIAVLALY, 
R215 WED (LOK) neat (pia 


BIAS ON THE PART OF THE SPECIAL INQUIRY OFFICER 


‘eee Mian Mohammad Khurshid Alam v. M.E.I. 


DEPORTATION ORDER = PERMANENT RESIDENT = IMPROPERLY ISSUED DOCUMENT PERTAINING TO 
ADMISSION - FORGED SIGNATURE OF VISA OFFICER - IMMIGRATION ACT, R.S.C. 1970, ec. I-2, 
SS lo iete (vs 1 thy. Cel, 


1 Gwat Yin Chan v. M.E.1I. 


DEPORTATION ORDER - PERMANENT RESIDENT - FALSE AND MISLEADING INFORMATION ~ 
APPLICATION FOR PERMANENT RESIDENCE SHOWING MARITAL STATUS AS SINGLE - BURMESE 
AFFIDAVIT. OF MARRIAGE - NO COHABITATION - WHETHER MARRIAGE VALID BY LAW OF BURMA - 
TNMUGRATON-ACT.cR+oGo AOTOgee, L-2, es.) 18C1) Ce) (viii), oC2). 


SPONSORSHIPS 


1.5 Edith De Rojas v. M.E.I. 


SPONSORSHIP - NO REASON FOR THE REFUSAL IN THE LETTER - PURPOSE OF s. 19(2) OF THE 
IMMIGRATION APPEAL BOARD ACT = IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, ¢. I-3, 
SS. 17, 19(2) - IMMIGRATION APPEAL BOARD RULES, r. 6(3) - IMMIGRATION ACT, R.S.C. 
1970 ves ee a Ode 


1 36 Susie Young v. M.E.I. 


SPONSORSHIP - JURISDICTION OF THE BOARD - SPONSOR RESIDING OUTSIDE CANADA - RIGHT TO 
SPONSOR - INTENTION TO ABANDON HER CANADIAN RESIDENCE - SPONSOREE CONVICTED OF 
CRIMES INVOLVING MORAL TURPITUDE - HUMANITARIAN AND COMPASSIONATE CONSIDERATIONS - 
IMMIGRATION APPEAL BOARD ACT, R.S.C: 1970, ¢. I=-3, s. 17 - IMMIGRATION ACT, R.S.C. 
1970, ©.) Lae, 88s 5(d), 22 5= IMMIGRATION REGULATIONS, PART I, s. 33. 


get Jagdish Kaur Bharaj v. M.E.1I. 


SPONSORSHIP - FAMILY CLASS - HALF-BROTHERS ISSUE OF FATHER'S POLYGAMOUS MARRIAGE - 
IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, ¢c. I-3, s. 17 - IMMIGRATION REGULATIONS, 


PAR Add, Se. cesab)y eid) ca), 3101) 4d) 


Wate: Chantal Sylvie Ajah v. M.E.I. ‘ 2 


SPONSORSHIP - VALIDITY OF CANADIAN MARRIAGE - ALLEGATION OF BIGAMY - BURDEN OF PROOF 
- PRESUMPTION OF VALIDITY OF FOREIGN MARRIAGE - FOREIGN LAW - IMMIGRATION ACT, 
R.S.C. 1970, oe. I=2, s &(1)(f) = IMMIGRATION APPEAL BOARD ACT, R.«S.C.> 1970, "cee 1-3, 
ay) 17cm, MARRIAGE ACT RES. Om1G70 2 Cae col; 8s : 


SPONSORSHIP - TERMS OF REFUSAL - IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, ce. I-3, 
SP ee AAqics 


eS, Gurmukh Singh Gill v. M.E.I. 


SPONSORSHIP - POLYGAMOUS MARRIAGE - SPONSOR SON OF SECOND WIFE - WHETHER FATHER 
SPONSORABLE:. = IMMIGRATION ACT, -R.S.C. 1970, c. I-2, .8:- 5(t) (=?) UMNIGRATION 
REGULATIONS, PART I, ss. 2(d)(i), 36 - IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, c. 
decostey cstc. Waters 


1.10 Jagpal Singh Gill v. M.E.1. 


SPONSORSHIP - SPONSOR SON OF SECOND WIFE - WHETHER FATHER SPONSORABLE - FOREIGN 
CUSTOMARY MARRIAGE AND CUSTOMARY DIVORCE - IMMIGRATION ACT, R.S.C. 1970, ec. I-2, 
5s. 5(t) = IMMIGRATION REGULATIONS, “PARTI, ss. 20c), 2(d) (i), 204), SIC ta ae 
IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, ¢: I=~3, 8s. 17. 


REFUGEE CLAIMS 


leet ll Juan Alejandro Araya Heredio v. M.M.I. 


REFUGEE CLAIM - HUSBAND AND WIFE - HUSBAND HARASSED - FIRST CLAIM TO REFUGEE STATUS 
MADE IN CANADA THROUGH OTHER COUNTRIES VISITED - WIFE THREATENED WITH RAPE - FAMILY 
UNIT © =. IMMIGRATION. ACT,0 oR.S.C.. 1970, ¢.2-I=2,. ss. SC8), 1 Selo en GeMIGHATLON 
REGULATIONS, PART I, s. 28(1) - UNITED NATIONS CONVENTION RELATING TO THE STATUS OF 
REFUGEES, ART. 1A(2). 


1.12 Jose Manuel Duarte Inoque v. M.E.I. 


REFUGEE CLAIM = MEMBER OF PARTICULAR GROUP = EMPLOYEE OF SECRET POLICE - IMMIGRATION 
ACT, R.S.C.° 1970, ¢. I=2, ss. 5(t), 7(1)(¢), 22 = IMMIGRATION REGULATIONS, Paki ol, 
ss. 28(¢1), 34( 1) = IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, ¢. I=3, ss.7 1h) 75. 


1.13 Teum Mehamed Abubeker v. M.M.I1. 
REFUGEE CLAIM - CHANGE IN CONDITIONS IN HOME COUNTRY - REFUGEE SUR PLACE - 


EMMIGRATION: ACT, RvSaCeo 1970 wow (swe, ss. « 18:01) Cedtx) ,. 42) UNS Se ON CONS 
CONVENTION RELATING TO THE STATUS OF REFUGEES, ART. 1A(2). 


MOTIONS FOR REOPENING APPEAL 


1.14 M.M.I. v. Zaheer Ali Manki 


MOTION FOR REOPENING APPEAL - MINISTER'S MOTION - BOARD'S JURISDICTION TO REOPEN THE 
HEARING (=) S IMMIGRATION UAPPEAG Se. BOARDSOACT ier. Ceo 197 Og nC oe 5 ke SS ye 15, ed Toe 


IMMIGRATION REGULATIONS, PART I, ss. 28(1), 31. 


1.15 Eric Byron Douglas v. M.M.1. 


MOTION FOR REOPENING APPEAL - DISTINGUISHED FROM REHEARING - MOTION ASKING BOARD TO 
CORRECT ALLEGED ERROR IN |) PREOR HEARING  — NATURAL “JUSTICE ~~ —  JURESDECTION. = 
DEN OOC ONION LO ME IOP UCHR EUs SkGe: WSs Om ASS, Se “le 


—_— 


1.16 Orazio Cardoni v. M.E.I. 


MOTION -FOR) REOPENING APPEAL - JURISDICTION - APPEAL HEARD IN 1966 BY FORMER 
IMMIGRATION APPEAL BOARD - IMMIGRATION APPEAL BOARD ACT, Cl196Ge67), 05) 90, ss. 1, 


Ss. 
33° =—“iMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, ¢c. I-3 - AN ACT RESPECTING THE 


ReVIGeDsoTATULES HOF CANADA, (Russ C.% 1970,0c. 48, s. 9. 


EVIDENCE 


1.17 Dieter Vogel v. M.M.I. 


EVIDENCE - ADMISSIBILITY OF THREE STATUTORY DECLARATIONS - IMMIGRATION APPEAL BOARD 
RUGES Wer ne le ta TUMTGRATION ACT, OR.SEC.. 1970,%ce. 1-2) 8: 2603) - IMMIGRATION 
APPRADLMEGARD ACT? (92550. 1070, Onl d=3, 88. 7(2) Ce), 14, 15. aaa 2 Samii. 


CASES DEALT WITH AFTER APRIL 10th, 1978. 


DEPORTATION ORDERS 


1.18 Beverley Campbell v. M.E.I. 


DEPORTATION ORDER - PERMANENT RESIDENT - FAILURE TO DISCLOSE EXISTENCE OF MINOR 
CHILDREN WHEN APPLYING FOR ADMISSION - IMMIGRATION ACT, R.S.C. 1970, ec. I-2, 8s. 
18( 4) Co) (viil) = IMMIGRATION ACT. 1976, ScCe VOTO~-77, Ca. 5250S8% 2001 Ce pelea a le 


1.19 Rahila Yasmin Kham v. M.E.I. 


DEPORTATION ORDER - PERMANENT RESIDENT - FALSE AND MISLEADING INFORMATION - 
APPLICATION FOR PERMANENT RESIDENCE SHOWING STATUS AS SINGLE - VALIDITY OF A 
CUSTOMARY MUSLIM MARRIAGE - IMMIGRATION ACT, 1976, S.C. 1976-77, ¢. 52, ss. 2(1), 
Tid). Cele 8T201), 12503 ie. Teens, IMMIGRATION. ACT, BVS.0.. 100 saucer pe. 


18(1) Ce) (wii): ~ IMMIGRATION APPEAL BOARD ACT, R.S.C. 1.970, Gs L=3yuieydee 


SPONSORSHIPS 


1.20 Jaswant Singh Lit v. M.E.I. 


SPONSORSHIP - JURISDICTION OF BOARD TO SEND BACK FOR FURTHER CONSIDERATIONS - 


IMMIGRATION APPEAL BOARD “ACT, R.S.C...1970, ¢. I=-3, ss. 702), 17. = [IMMIGRATION 
REGULATIONS, PART 1, s. 31(1)(f) = IMMIGRATION APPEAL BOARD RULES, r. 2(f)(iii) - 


HINDU ADOPTIONS AND MAINTENANCE ACT OF 1956, ss. 10(iv), 16 - ADOPTION ACT, R.S.B.C. 
19605) 6. halen mink rik 


1.21 Marie Ange Alice Chahal v. M.E.1. 


SPONSORSHIP = SECOND MARRIAGE IN CANADA - PRESUMPSION OF VALIDITY - BURDEN OF, PROOF 
- QUEBEC. CIVIL CODE, ARTS. 42, 159, 1208 - IMMIGRATION “APPEAL BOARD ACT, R.S.C. 
TOO CL = 3s alijeia lMMGRA TON ACT .909'7.6:, SS). Caml) 7/6'7 Tau Ch mi Sica mms eam On. 


1.22 Evangelia Tzoidis v. M.E.L. 


SPONSORSHIP - SPONSOREE CONVICTED OF CRIMES INVOLVING MORAL TURPITUDE - TRANSITIONAL 
- MARRIAGE OF CONVENIENCE - IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, e. I-3, 8. 17 
= VIMMIGRATION “ACT, ( RaSiC.. 19707 (oan i-2, ss. Std),: Cb), “TOC eee noe ee 
LMMIGRATION WWACT,” 1976 S.C. 1976-77,) ¢. 52, “s8. 19(1) Co) 7 POhenuies (ee eee 
IMMIGRATION REGULATIONS, 1978, s. 4 = IMMIGRATION REGULATIONS, PART I, s. 28(1). 


1.23 Pearl Yvonne Ward v. M.E.I. 


SPONSORSHIP - SPONSOREE CONVICTED OF THEFT - TRANSITIONAL HUMANITARIAN AND 


COMPASSIONATE CONSIDERATIONS = REHABILITATION OF THE SPONSOREE = IMMIGRATION APPEAL 
BOARD -ACT, RiS C2 1970, cy I=2,. ss2. 5d), 7(€1) Ce) - IMMIGRATION@ RO. ore r ss Gc: 


1976-77, ¢. 52,. 88. 19(1)(e), 79, 125(3), 128 IMMIGRATION REGULATIONS, 1979, $9. 4. 


1.24 Rhonda Leslie Enem v. M.E.I. 


SPONSORSHIP - SPONSOREE DEPORTED FROM CANADA - DENIAL OF MINISTER'S CONSENT NOT 
SIGNED “BY SMINES TER =) VALE LIT Sse MMiG RAT RONA CT Ris Cs, 11/9/70) rch coms Sino O 
67 + IMMIGRATION ACT, 1976555. C9 10TO=11,.Ce Seuss STK1), VIB CLe ties. 


SPONSORSHIP - SPONSOREE DEPORTED FROM CANADA - MINISTER'S CONSENT DENIED - SPONSOREE 
NOT SEEKING PERMANENT RESIDENCE - IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970;>°G%" I-3, 
Si 7, = iMMIGR ALON A Gly, wiOKsOnmS 1c hen OuAO est ili mLCRmn >: CHUN s Stanton [h5,(@a) ne 


25 Suey Pingo Mak tvicMei sine 


SPONSORSHIP - FAMILY RELATIONSHIP - PROOF - IMMIGRATION APPEAL BOARD ACT, Rass! 
1970, oe. Te}, va. Tf) IMMIGRATION REGULATIONS. PART 72 @a.0 3701)0e) cee 
EMMIGRATION REGUEATEONS,) 1917S so. 74 IMMIGRATION ACT, 1976, a.C. 1976-77, era52., 
ss. 79), #25080) : as 


1.26 Charan Singh Aujla v. M.E.1I. 


SPONSORSHIP - IDENTITY OF SPONSOREES - PROOF OF RELATIONSHIP - IMMIGRATION APPEAL 
BOMROP RUT an oe Com to T0ye tas, 1S 17 =) IMMIGRATION“ ACT, 1976{.S.C. 1970-717, @: 52, 
ss. 79, 125(3) =- IMMIGRATION REGULATIONS, 1976, s. 6(1)(a). 


1.27 Grace Marie Castro Villagomez v. M.E.I. 


“SPONSORSHIP - SPONSOREE ORDERED DEPORTED - COMPASSIONATE AND HUMANITARIAN 
CONSUL RA LIONS© =) LMMIGRATIONS ACT.» Res -C. 1970, c. I=2, ss. 7(1)(b),- 1801) Ce) (vi), 
Cees SOr= I MMIGRATLON ACTS TOTO pom Ge OT ON Te 5 ile 52 5:-8.0079 


1.28 Margaret Colleton v. M.E.1. 


SPONSORSHIP = SPONSOREE CONVICTED OF CRIMES INVOLVING MORAL TURPITUDE - TRANSITIONAL 
- IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, ¢. I=-3, s. 17 = IMMIGRATION ACT, 1976, 
Stee ayiG=1 Gili > 2 sal Oi 1 Cc), 794 0125( 3). = IMMIGRATION ACT, R.S.C. 1970, °c. 
face. 9. C0, 


1.29 Kathleen May Fahel v. MOBS L. 


SPONSORSHIP - SPONSOREE ORDERED DEPORTED - CRIME INVOLVING MORAL TURPITUDE - 
VOLUNTARY DEPARTURE - MINISTER'S CONSENT - TRANSITIONAL - IMMIGRATION ACT, R.S.C. 
T9ID pe eee, S84 50d) 16.019) 35 = SIMMIGRATION "APPEAL BOARD ACT, R.S.C.: 1970, ¢. 
Diag tts en a RAT LON RCT, ANTS, oS.00.. ck9ROR TL, 16. "52, "ss. 19°01)Ce), 19(1)(i), 
OTA yest Dp V25K 39% 


CRIMINAL CONVICTION - PERIOD OF REHABILITATION - WHEN SENTENCE TERMINATES - 
IMMIGRATION ACT, 1976, .65.C. 1976-77, c. 52, s:°19(1)(c) - CRIMINAL CODE, ss. 601, 
SiGe aD Di. 


EVIDENCE = ADMISSIBILITY OF TAPE RECORDING - PREREQUISITES. 


1.30 Jagdish Singh v. M.E.I. 


SPONSORSHIP - RELATIONSHIP BETWEEN THE SPONSOR AND THE SPONSOREE = CHANGE OF NAME IN 
NECORDANC RW detH« ENDMANS CUS LOMea—oeEMMiGRATTONGAGL VaR ss .C. 21970 Go. Dea2, Ss.) 5(t) = 
IMMIGRATION REGULATIONS, PART I, s. 36 = IMMIGRATION ACT, 1976, S.C. 1976-77, ¢. 52, 
Shoe. 


ist Jalaur Singh Sidhu v. M.E.I. 


SPONSORSHIP - POLYGAMOUS MARRIAGE - LEGITIMACY OF CHILDREN - IMMIGRATION ACT, R.S.C. 
1970, CG, .l=-2, Ss. 5(t), = EMMIGRATION REGULATIONS, PART I, s..36 - IMMIGRATION ACT, 
T9THte See. LIT OHI Ty Can eal Se 179s 


1.32 Rise Diane Barrows v. M.E.I. 


SPONSORSHIP - CRIMINAL CONVICTIONS OF SPONSOREE = COMPASSIONATE AND HUMANITARIAN 
CONSIDERATIONS = IMMIGRATION ACT, R.S.C. 1970, ec. I-2, s. 5(d) = IMMIGRATION APPEAL 
BOARD MACTVER S50. tO 0seC.bLesinesS. 17 — LMMEIGRATION ACT, COO. oleae TOs aIes ee ae 
Sign 9X2 )ICD )» 


1.33 Nasib Kaur Grewal v M.E.I. 


SPONSORSHIP - AGE OF PARENTS - INCLUSION OF SIBLINGS - TRANSITIONAL - IMMIGRATION 
REPEAL SBOARDLACT, RIS,C. 01970, 0c... Ll<3, Ss. 17 = IMMIGRATION ACT, 1976,,S:.C. 1976-77, 


Ch Crs Semen Orn 25 (3) = LMMOGRAT CONS REGUGATLONS APART OL ves ai GlpiCay MMIGRATION 
REGULATIONS, 1978, ss. 4(c), 6(1). 

REFUGEE CLAIMS 

1.34 Daniel Eduardo Orellana-Fermandois v. M.E.I. 

REFUGEE CLAIM ~- MEMBER OF A POLITICAL GROUP - CREDIBILITY - DECEITFUL INTENT OF 


REMAINING PERMANENTLY IN CANADA - TRANSITIONAL - IMMIGRATION ACT, R.S.C. 1970, c. 


I-2, s. 5(t) = IMMIGRATION REGULATIONS, PART I, s. 28(1) - IMMIGRATION APPEAL BOARD 
ACT; R.S.C. 1970, c. I=-3, ss..11(2), 14 - UNITED NATIONS CONVENTION RELATING TO THE 


TATUS OF REFUGEES, ART. 1A(2). 


1.35 Pablo Eric Diocaretz Urrutia v. M.E.I. 


REFUGEE CLAIM - APPEAL FROM DEPORTATION ORDER ALLOWED TO PROCEED - INTERVENING 
PROCLAMATION OF IMMIGRATION ACT, 1976 - TRANSITIONAL - JURISDICTION OF BOARD - 
IMMIGRATION ACT, 1976, S.C. 1976-77, ¢c. 52, s. 125(3) - IMMIGRATION APPEAL BOARD 
ALT MRUS UCU TOTO, 0. L=surise a. dacs tay os 

REFUGEE CLAIM - PERSECUTION FOR POLITICAL OPINION - UNITED NATIONS CONVENTION 
RELATING TO THE STATUS OF REFUGEES, ART. 1(a(2) - IMMIGRATION APPEAL BOARD ACT, 


RfsroletC ema Orig CO uenas Li Ope SS een Ice aes ie 


HPs CORUM LSMa Plo aDIe Va VueMis tists 


REFUGBEE CLAIM = MEMBER OF A POLITICAL PARTY - INSUFFICIENT DEDATES _IN| THE 
DECLARATION - TRANSITIONAL - IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, ec. I-3, ss. 


1161) Cod, C2) 99°03) = IMMIGRATION SACT,) ORWS.C. 1970, cur <l=25 | Seb CD ie eM Gearon 
REGULATEONS, PARTS Ty)» Same Ul). 


1.37 Manuel Eduardo Riveros-—Melo v. M.E.I. 


REFUGEE CLAIM = APPLICANT'S FATHER A MEMBER OF A POLITICAL PARTY - IMMIGRATION ACT, 
19004) ee Cero (Oe tight - roewmeer eC) Ce) y (Oy ot Ts. 


1.38 Mario Alcides Nerio-Ferman and Maria Irma Sanchez de Nerio v. M.E.I. 


REFUGEE CLAIM - MEMBER OF A POLITICAL GROUP = PHYSICALLY DEPORTED FROM CANADA - 
SUBSEQUENT RETURN TO HOME COUNTRY WITHOUT DIFFICULTY - TRANSITIONAL - HUMANITARIAN 
AND COMPASSIONATE CONSIDERATIONS - IMMIGRATION ACT, R.SA.C. 1970, ¢. I2, ss. 5(t), 
35 - IMMIGRATION REGULATIONS, PART I, s. 28(1) - IMMIGRATION APPEAL BOARD ACT, 
RESTCLUMTOT Oe e Les was eno er bts 


1.39 Godfrey Mutyaba Mutebi-Gitta v. M.E.I. 
REFUGEE CLAIM - MEMBERSHIP OF SOCIAL GROUP - PROTECTION GRANTED BY ANOTHER COUNTRY - 


WHETHER CANADA MUST ACCEPT HIM AS REFUGEE - TRANSITIONAL - IMMIGRATION ACT, R.S.C. 
1970, e. I-2, ss. 18(1)(e)(vvi), (2) = IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, c. 


I-3, s. 15 = UNITED NATIONS CONVENTION RELATING TO THE STATUS OF REFUGEES, ART. 
HAL2).. 
EVIDENCE 


S40) Jaswant) Singh Litiyv. MoM. 


SPONSORSHIP - FOREIGN ADOPTION - LEGALITY OF THE ADOPTION - INDIAN CUSTOMARY 
ADOPTION - BURDEN OF PROOF. 


EVIDENCE = FOREIGN LAW ‘- FOREIGN . STATUTE REFERRED TO ‘BY | BOTH PARTIES = 
CONTRADICTIONS IN EXPERTS’ INTERPRETATION. 


SPONSORSHIP = FOREIGN ADOPTION - TRANSITIONAL - SPONSOREE WITHIN SPONSORABLE CLASS 


PURSUANT TO IMMIGRATION REGULATIONS, PART I - NO LONGER SPONSORABLE PURSUANT TO 
IMMIGRATION REGULATIONS, 1978 - VESTED RIGHTS - INTERPRETATION ACT, R.S.C. 1970, c. 
I-23, s. 35(3) - IMMIGRATION REGULATIONS, PART I, s. 31(1)(f) - HINDU ADOPTIONS .AND 


MAINTENANCE ACT OF 1956, ss. 10(iv), 16. 


Pes 


SELECTED CASES DEALT WITH BEFORE APRIL 10th, 1978 


ese Vukasin Mitrovic v. M.M.I. 

DEPORTATION ORDER - PERSON ENTERING CANADA WITH A VISA - VALIDITY OF VISA AFTER 
STATUS GRANTED - RIGHT OF APPEAL - IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, c. 
~-3, 9s. 11(1)(b) - IMMIGRATION REGULATIONS, PART I, ss. 2, .30. 

DOUBLES APPEAL — REEUGEE “CLAIM =" RIGHT OF APPEAL” PURSUANT TO ‘S. 11(1) (bd) OF THE 
IMMIGRATION APPEAL BOARD ACT = MEANING OF THE WORD "OR" IN s. 11 OF THE IMMIGRATION 
eA OLn Del Csi MMi CRA TLON SEACT weeks Giwe OO, eC. L=2  sstt 5¢d), 703) 18, 


718(1)(e)tiv), 18(1)(e) VALeIsi®) 2), 22 = IMMIGRATION APPEAL BOARD AG ye eos! Camel OO). 
wd Oy ac, Winey SMa he LE i Ms eo Sema 8 


The appellant filed two appeals with the Board. He filed a claim to refugee status 
and an appeal pursuant to section 11(1)(b) of the Immigration Appeal Board Act since 
when he arrived in Canada he was in possession of a non-immigrant visa. 


Coram: J:.V.-Scott (Chairman), J.-P. Houle, G. Legaré Appeal heard: in Montreal, 
January 7, 1977 Judgment pronounced: January 7, 1977 Reasons by: J.V. Scott (7 
pp.), coneurred in by J.-P. Houle and G. Legaré Language of reasons: available in 


English and French Docket no.: 76-1155 Counsel: S. Secnachter, Barrister and 
Solicitor for the appelant; B.K. Turzanski, Esq., for the respondent. 
Held (3-0) Claim to refugee status refused to proceed. As for the appeal pursuant 


to section 11(1)(b) of the Immigration Appeal Board Act, the appellant has no right 
Ofmappead) to this Court “simee he has no Longer a "valid" ‘visa for the purpose of 
section 11(1)(b), the date of expiry-.of.a-visa simply indicates that it cannot be 
presented as a documentary prerequisite for admission after that date. It does not 
Zivew a) status wand once Jstatus (is ‘granted the visa falls to the ground. The 
subsections of section 11(1) are mutually exclusive. There is no "double" appeal 
and. an examination of the section as a whole leaves no doubt that the word "or" 
makes the alternative applicable between all categories. M.M.I. v. Diaz-Fuentes 
Maier, 93315 Lugano Vio) M. Mole C1976 sas B.C. «A385 \Maglej,. Anna_v. M.M.I. 
(F.C.A., no. 76-A-305), Urie, Ryan, MacKay, 30th April 1976 (not yet reported); 
Okolapka, Emmanuel _v. M.M.I. (F.C.T.D., no. T-3116-76), Walsh, 21st September 1976 
(not yet reported). 


Jeno Dieter Vogel v. M.E.I. 


DEPORTATION ORDER - PERMANENT RESIDENT - FALSE AND MISLEADING INFORMATION - STOLEN 
PASSPORT - PASSPORT AN ACT OF STATE - CAN IT BE QUESTIONED? - IMPROPER MEANS - 
MEANING OF "IMPROPER MEANS" USED IN s. 18(1)(e)(viii) OF THE IMMIGRATION ACT - MENS 
REA =- BURDEN OF PROOF - IMMIGRATION ACT, R.S.C. 1970, e¢. I-2, ss. 18(1) (Ce) (viii), 
C2 ees gabe 61 3)). 


BIAS ON THE PART OF THE SPECIAL INQUIRY OFFICER 


The appellant entered Canada with a German passport accompanied by his wife and 


children and was given landed immigrant status. He was ordered deported pursuant to 
section 18(1)(e)(viii) of the Immigration Act because he had been admitted to Canada 
on the basis” of a purportedly stolen passport. The appellant alledgedly did not 


know it was stolen. 


The appellant argued that the whole pattern of the conduct by the Special Inquiry 
Officer as shown in the minutes of the inquiry raised an apprehension of bias on the 
part of the officer in that he set the bond at $5,000. and he failed to make the 
warrant of arrest an exhibit to the inquiry proceedings. 


Coram: C.M. Campbell (Vice-Chairman), J.C.A. Campbell, J. Steele Appeal heard: in 
Vancouver ns rudy, 15:55 oa Judgment pronounced: September 23, 1977 Reasons _ by: 
CuMesCanppe Lin@1s pp, concurred in bylsMCwA.) Campbell) J. Steele Language of 
reasons: available in English and French Docket _no.: 77-6014 Counsel: P.R. 
Cantillon.and G.M. Evans, Barristers and Solicitors, for the appellant; C.H. McLean, 
Bsq., for the respondent. 


Held (3-0) Appeal dismissed, order of deportation directed to be executed as soon as 
practicable, no grounds for granting special relief on compassionate or humanitarian 
considerations. The Minister sufficiently proved that the passport used by the 
appellant to gain admission into Canada was not officially issued, but was stolen. 
Mens rea is not an element to be proved in a deportation order made pursuant to 
section 18(1)(e) (viii). 


Held also on the evidence that the Board could not find bias or grounds for 
reasonable apprehension of bias on the part of the Special Inquiry Officer. Gur _v. 
MMos eaAa ch Sots rerteisen ve M.M.T. 8° 15a... 69; M.M.I..vV. Brooks AGED is Bis 


(3d) 522. 


ae 


ees Mian Mohammad Khurshid Alam v. M.E.I1. 
DEPORTATION ORDER - PERMANENT RESIDENT - IMPROPERLY ISSUED DOCUMENT PERTAINING TO 


ADMISSION - FORGED SIGNATURE OF VISA OFFICER - IMMIGRATION ACT, R.S.C. QUO l Cron G2) g 
SiS elo tye) Gv dot een eee 


The appellant was admitted to Canada as a permanent resident, being in possession of 
an immigrant visa subsequently found to have the same number as someone else's visa. 
It was proved at the hearing of the appeal that the visa officer's signature on the 
appellant's visa was a forgery. The appellant also admitted paying for the visa 
after ne obtained it. 


Coram: J.V. Seott (Chairman), R. Tremblay, J.-P. Houle Appeal _ heard: in Montreal, 
January 11, 1978 Judgment pronounced: February 9, 1978 Reasons by: J.V. Scott (8 
pp.), concurred in by R. Tremblay and J.-P. Houle Language of reasons: available 


in English and French Docket _no.?: 77-1058 Counsel: P. Duquette, Barrister and 
Solicitor, for the appellant; J.R. St-Louis, Esq., for the respondent. 


Held (3-0) Appeal dismissed and execution of the deportation order directed. 
Although the visa officer's testimony was based on examination of the only available 
document, namely a photograph of a microfilm of the appellant's visa, the evidence 
as a whole satisfies the burden of proof lying on the respondent that the appellant 
was admitted to Canada with an improperly issued document. 


et Gwatiionecnan ve Mabe bs 


DEPORTATION ORDER - PERMANENT RESIDENT - FALSE AND MISLEADING INFORMATION - 
APPLICATION FOR PERMANENT RESIDENCE SHOWING MARITAL STATUS AS SINGLE - BURMESE 
AFFIDAVIT OF MARRIAGE = NO COHABITATION - WHETHER MARRIAGE VALID BY LAW OF -BURMA - 
TMMIGRATION: ACT, 2.8.0.0 1970, “co. 2-2, ssa 1SC1)telovisi) yee 


The appellant, before coming to Canada completed an affidavit of marriage, although 
she declared herself as single in her application for permanent residence. At the 
hearing there was evidence to the effect that by Burmese law an affidavit of 
marriage was merely an intention to marry and if not coupled with cohabitation it is 
not considered a marriage. 


Coram: A.B. Weselak (Vice-Chairman), D. Petrie, J.E.G. Steele shE524 heard: in 
Toronto, February 23, 1978 Judgment pronounced: February 23, 197 Reasons by: 


A.B. Weselak (4 pp.), concurred in by D. Petrie and J.E.G. Steele Language of 
reasons: available in English and French Docket no.: 77-9435 Counsel: T. Chen, 
Barrister and Solicitor, for the appellant; W. Bernhardt, Esq., for the respondent. 

Held (3-0) Appeal allowed. While there was an intent to become nusband and wife, 


there is no evidence of record indicating that this was followed by cohabitation or 
the further intention of creating marriage between the appellant and her fiancé. 


ls.) Radiecheden Rojas. MoMeiy. 


SPONSORSHIP - NO REASON FOR THE REFUSAL IN THE LETTER = PURPOSE OF s. 19(2) OF THE 
IMMIGRATION APPEAL BOARD ACT - .IMMIGRATION APPEAL WBOARD! ACT WORE SiC GAG Ci aur 3), 
ss.ol?,).19¢2) = “IMMIGRATION APPEAL BOARD: RULES) rv (003). = GEMMIGRAGGOND ACT, ina eG. 
ON MOr Crane mS MOM aGy) i 


The appellant filed an application to sponsor her husband into Canada but the 
sponsorship was refused giving no grounds on which the refusal was based. There was 
a subsequent reply by the respondent giving obscure reference to one ground of 
refusal in that the sponsoree was a member of the prohibited class of persons 


described in section 5(d) of the Immigration Act, without specifying the name of the 
pronibition. 


Coram? J.sv.) Scott, (Chairman) ,) J,.<P. ‘Houle,- G." Legans Appeal _ heard: in Montreal, 
November 8, 1976 Judgment pronounced: November 8, 1976 Reasons by: J.V. Seott (5 


pp.), concurred in by J.-P. Houle and G. Legaré Language of reasons: available in 
English and French Docket no.: 76-1102 Counsel >) Re sit=Rois SEsq. ye forme 


respondent. 


Held (3-0) Application approved on equitable grounds. The purpose of section 19(2) 
of the Immigration Appeal Board Act is clearly to enable an appellant to know the 
case he nas to meet and this is’ particularly important, in 7appeals pursuant. to 
section 17, the reasons for the refusal must be given and they must be given in 
intelligible terms. However, the appellant was aware that her husband had been 
CONnVIUCTEed “On Tavoriume sin iGanada. The appellant was the victim of the folly of her 
husband in failing to advise her, before marriage, of hisslack ot legal statucmm 
Chas coun Gm. She “married an good faith, and the ‘marriace mismelearlvieanmwaapie 
relationship. Same jima v. The King (1932) (8 JC. Rv. GUOl Mahe Mea. Se) hk Commons 
Corey, Sarah Louise v. M.M.I. (1.A.B. 75-10046), Weselak, Benedetti, Petrie, 14th 
July 1975 (not yet reported). 


10) Susie Young v. M.M.1. 


SPONSORSHIP - JURISDICTION OF THE BOARD = SPONSOR RESIDING OUTSIDE CANADA - RIGHT TO 
SPONSOR - INTENTION TO ABANDON HER CANADIAN RESIDENCE - SPONSOREE CONVICTED OF 
CRIMES INVOLVING MORAL TURPITUDE - HUMANITARIAN AND COMPASSIONATE CONSIDERATIONS - 
IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, c. I-3, s. 17 - IMMIGRATION ACT, R.S.C. 
VI(Moe Be ora SS. 5( a), 022 je. MMIGRATION REGULATIONS, PART 1, s3.° 33. ey 


The appellant while in Australia filed an application to sponsor her husband for 
admission to Canada. 


Coram: A.B. Weselak (Vice-Chairman), J.E.G. Steele, H.B. Jaskula Appeal heard: in 
Toronto, May 26, 1977 Judgment pronounced: May 26, 1977 Reasons by A.B. Weselak 


CSArppe) ecOncunredma ain =byaiCnnGheNSteele, GH.B. Jaskula Language of reasons: 
available in English and French Docket no.: 76-9298 Counsel: S.E. Long, 
Barrister and Solicitor, for the appellant; L. Ross, Esq., for the respondent. 

Held (3-0) Application approved. The sponsor had not lost her Canadian residence at 


the time of the filing of her application, the only reason the sponsor went to 
Australia was to furtner her sponsorship application of her husband to be admitted 
in Canada and that at no time during which she was in Australia did she intend to 
stay there. Apart from the fact that the sponsoree had previous convictions he is a 
man of good character, gainfully employed, his marriage appears to be a valid and 
viable one and the offences of which he has been convicted are of a minor nature 
when penalties inflicted upon him by the Courts are considered. 


het Jagdish Kaur Bharaj v. M.M.I. 


SPONSORSHIP - FAMILY CLASS - HALF-BROTHERS ISSUE OF FATHER'S POLYGAMOUS MARRIAGE - 
IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, ec. I=-3, s. 17 = IMMIGRATION REGULATIONS, 
PARTS essen aap, pedo 8 1Cl) Ca). 


Tne application for sponsorship for the admission of the applicant's parents 
included two half-brothers of the applicant, sons of her father by a second 
polygamous marriage. 


Coram: J.C.A. Campbell, F. Glogowski, J.E.G. Steele Appeal heard: in Winnipeg, July 
7, 1977 Judgment pronounced: August 23, 1977 Reasons by: J.E.G. Steele (6 pp.), 
concurred in by J.C.A. Campbell and F. Glogowski Language of reasons: available in 
English and French Docket no.: 77-3000 Counsel: J.S. Gill, Barrister and Solicitor 
for the appellant; A. Kirney, Esq., for the respondent. 


Held (3-0) Application for sponsorship in respect of the half-brothers refused. 
Although legitimate by the law of India the brothers would not be considered 
legitimate by the law of any province of Canada. They are not therefore within the 
sponsorable family class. 


18 Chantal Sylvie Ajah v. M.E.I. 


SPONSORSHIP - VALIDITY OF CANADIAN MARRIAGE - ALLEGATION OF BIGAMY - BURDEN OF PROOF 
- PRESUMPTION OF VALIDITY OF FOREIGN MARRIAGE - FOREIGN LAW - IMMIGRATION ACT, 
Reon Cem ILOnEC we L— cme Glo —-wecM MEGA TLON APPEAL ABOARD ACT. 908 oS .iCie MO Ono.! T-3;, 
Sembee A RelA GE WAC Lemont Or mmlOi.0l, pC heme Only, mists tt 


SPONSORSHIP = TERMS OF REFUSAL =- IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, ec. I-3, 
‘Soe lcs 


The sponsor and her husband, the subject of the sponsorship application, were 
married in Ontario. The sponsorship application was refused on the ground that the 
husband was still married to his Nigerian wife, whom he had claimed as a wife on his 
application for a visa to come as a student to Canada. He denied tnat he had ever 
been married in Nigeria, admitting only that their relationship was one of “common 
awit 


The expression "the application cannot be accepted" is a refusal within the meaning 
of section 17 of the Immigration Appeal Board Act (repealed). Cerro nian mic M suleeoy li it 
Av. C sen 34:07. 


atl es 


Coram: J.V. Scott (Chairman), F. Glogowsky, J.C.A. Campbell Appeal heard: in 
Ottawa, November 30, 1977 Judgment pronounced: November 30, 1977 Reasons _ by: 
J.V. Scott (8 pp.), coneurred in by F. Glogowsky and J.C.A. Campbell Language of 


reasons: available in English and French Docket no.: 77-3076 Counsels*,ASL: 
Morrison, Barrister and Solicitor, for the appellants) AL. sKircney,, Esq’, ahorsavire 


respondent. 


Held (3-0) Sponsorship application approved. The marriage in Ontario raises a 
presumption of validity, thus shifting the burden of proof of non-validity to the 
respondent. No evidence was adduced to proved the law of Nigeria either as to a 


customary marriage there or as to the existence there of a presumption of validity 
based on cohabitation. In re Shephard, George v. Thyer (1904) 1 Ch. 456; Aronegary 
v. Vaiealis ((1881)' 6 App.sCas. “364; Nom vw. You” (1934) "3> W.WoR. 7 666 (BUC rae can: 
Lewkowicz v. Korzewich (1956) S.C.R. 170; Sedgewich v. Sedgewich (1953) 9 W.W.R. 
(Nos Sac 04 A Sask omens) 610. 


19 Gurmukh Singh Gill v. M.E.I. 
SPONSORSHIP - POLYGAMOUS MARRIAGE - SPONSOR SON OF SECOND WIFE - WHETHER FATHER 
SPONSORABLE = IMMIGRATION ACT, R.S.C. 1970; tel = 2',0 Sees (Ot) ieee MUG Ase LOIN 


REGULATIONS, PART I; sss) 2(d)(i), 36 = IMMIGRATION APPEAL BOARDUVACT RS. CG. (19170) ¢. 
test3 GES ils 


The sponsor made an application to sponsor his mother, brothers, sister and father. 
The refusal of the sponsorship refers to the relationship between the son and 
father. The son, the sponsor is the issue of a polygamous marriage entered into 
according to Indian custom. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski, J.C.A. Campbell Appeal _ heard: 


in Vancouver, February 1, 1978 Judgment pronounced: February 24, 1978 Reasons 

by: C.M. Campbell (4 pp.), concurred in by F.. Glogowski, J.CoAD Campbell Language 
of reasons: available in English and French Docket no.: 77-6057 Counsel: M.R. 
Bison Barrister and) Solwertor,) for the “appellant smiCns. piekey aus Sau orumEiTC 


respondent. 


Held (3-0) Application refused. The relationship necessary to make a sponsorship 
application does not exist between the appellant and his father since by Canadian 
law, ay cold, issue of a polygamous marriage, is not legitimate. Yew ve. 


Attorney-General of British Columbia (1924) 1 D.L.R. 1166; Re Leong Ba Chai 1953 2 
D.L.R. 766; Immigration Act and Bains (1955) 1 D.L.R. 78; Gill, Jagpal Singh v. 
M.E.I. (I.A.B. V77-6043), Campbell, Glogowski, Campbell, 1st March 1978 (not yet 
reported.) 


TO JagpaliSinghaGueL) vie MoE. 


SPONSORSHIP - SPONSOR SON OF SECOND WIFE - WHETHER FATHER SPONSORABLE - FOREIGN 
CUSTOMARY MARRIAGE AND CUSTOMARY DIVORCE - IMMIGRATION ACT, R.S.C. 1970, ec. I-2, 
s. 5(t) = IMMIGRATION REGULATIONS, PART I, ss. 20e); 20d) Gio (2 Cte 34 1 kee) aoe 
IMMIGRATION APPEAL ROARDOACT nS .C. 1970, cv T-3theee eure 


The appellant made an application to sponsor his father, mother and sisters into 
Canada. The application ~in respect of the -father was “refusedisainm that the 
relationship between him and the sponsoree has not been established. The appellant 
was issue of his father's second marriage. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski, J.C.A. Campbell Appeal heard: 


in Vancouver January 25, 1978 Judgment pronounced: March 1, 1978 Reasons by: 
C.M. Campbell (5 pp.), concurred in by F. Glogowski and J.C.A. Campbell Language 


of reasons: available in English and French Docket no.: 77-6043 Counsel: M.R. 
Elson, Barrister “and Solicitor, for the appellant; «rPyD\ Craddock, Esq., for the 


respondent. 


Held (3-0) Application approved. The evidence showed that the appellant's father 
was in facet divorced by Indian custom from his first wife and that in taking the 
appellant's mother as his wife, he was in fact married by Indian custom and further 
that under the Hindu Marriage Act, both the divorce and the marriage have legal 
SeeviEnbish a This foreign law having been proved, the appellant is legitimate by 
Canadian law and has the right to sponsor his father. 


as 


Teortid Juan Alejandro Araya Heredio v. M.M.I. 


REFUGEE CLAIM = HUSBAND AND WIFE - HUSBAND HARASSED - FIRST CLAIM TO REFUGEE STATUS 
MADE IN CANADA THOUGH OTHER COUNTRIES VISITED - WIFE THREATENED WITH RAPE - FAMILY 
Ue ae MLiGRiNT ONG weno. Men Knorr et OO smm Cry tier isso PO (t) 5) S401)! i= LMMIGRATTION 
REGULATIONS, PART I, s. 28(1) = UNITED NATIONS CONVENTION RELATING TO THE STATUS OF 
REFUGEES) (ARD. 3A C2). 


The appellant nusband, a Chilean, supported Allende. After the fall of Allende, he 


suffered harassment and left Chile, visiting Brazil and Spain. He subsequently 
returned to Chile. During his absence, his wife was questioned as to the 
whereabouts and was threatened with rape if she did not disclose them. Both husband 


and wife obtained chilean passports without difficulty and came to Canada, where the 
husband made his first claim to refugee status, although he had previously visited 
other countries. 


Coram: J.-P. Houle (Vice-Chairman), G. Legaré, R. Tremblay Appeal _ heard: in 
Montreal, January 5, 1977 Judgment pronounced: January 6, 1977 Reasons by: J.-P. 
Houle (9 pp.), eonecurred in by G. Legaré and R. Tremblay Language of reasons: 
available in English and French Docket no.: 76-1127 CounsedeeGc Royse hsiqwaetor 


the appellant; M.A. Kulba, Esq., for the respondent. 


Held (3-0) Appeals dismissed, deportation order quashed and grant of landing 
directed. The wife is a refugee protected by the Convention: threats which are 
degrading constitute an attack on moral integrity which can amount to persecution. 
Tne facet that the husband visited other countries without making a claim to refugee 
Stavusmudoes “note enecessarily deprive “him of the’ (protection of) the "Convention. 
Harassment for political opinions, though not amounting to torture, may amount to 
persecution. "Political -opinions" “may ~inebude -abbtegiance -to a -prior -regime. 
Although the husband's position as a refugee was not clearly determined, his 
situation as a member of a family unit warranted special relief. 


1.12 Jose Manuel Duarte Inoque View Mere 
REFUGEE CLAIM = MEMBER OF PARTICULAR GROUP =- EMPLOYEE OF SECRET POLICE = IMMIGRATION 


AGT, Risso. 1970, ¢.ote2, Wass) 5(t), 7(1)€e),) 22) - IMMIGRATION ‘REGULATIONS, PART I, 
Bae 1) 9341) = TMMIGRATOONOAPPEAL BOARD. ACT, R.S.Ch. 19704) ¢.0T<3;> ss.°14, 15. 


thes appeldant “firstwarrivied tin) Canada as a; visitor and upon expiry off nis. status 


claimed refugee status. He is a citizen of Portugal and while living there he was 
an employee of a secret police organization set up by the Government known as 
Pe DIE After the coup in 1974, the appellant was victim of harassment; he was 
arrested and remained aun prison for 15 months during which time he was never 
echarged, nor were formal charges laid against nim within nis knowledge. He also 


suffered maltreatment while in prison. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti, D. Petrie Appeal heard: in 
Kingston, February 8, 1977 Judgment pronounced: February Siu, Sete Reasons by: 
A.B. Weselak (5 pp.), coneurred in by U. Benedetti and D. Petrie Language of 
reasons: available in English and French Docket no.: 76-9473 Counsel: M.M. 
Green mba nriss corps antdmmOOlukCGOIm.. Oremnrnie sappellantsmuM or Bhabha, “Hsq., for) the 
respondent. 

Held (3-0) Appeal dismissed, order of deportation quashed and landing directed. The 


appellant has a well-founded fear of being persecuted for reasons of membership of a 
particular group and being held in prison for a period of up to two years without 
formal charges, being denied the assistance of counsel, and receiving special 
oppressive treatment while in prison, merely because he was employee or member of 
the group Known as PIDE, is tantamount to persecution. 


1.13 Teum Mehamed Abubeker v. M.M.I. 


REFUGEE CLAIM - CHANGE IN CONDITIONS IN HOME COUNTRY - REFUGEE SUR PLACE - 
Pee RAg LON ACT a eRe won 1070, Cemieeens Ss. 1601) Ce) (x), 2C2).. ~ UNITED) NATIONS 
CONVENTION RELATING TO THE STATUS OF REFUGEES, ART. 1A(2). 


The appeidWant, a citigen of Ethiopia by birth in Eritrea was a seaman for nine 
years. Before his arrival in Canada in 1976, he had visited many Mediterranean and 
Northern European ports, and had his home base in Athens. He claimed to be refugee 
for, the first, tinevafter his arrival in Canada. 


then 


Coram: C.M. Campbell (Vice-Chairman), J.C.A. Campbell, J.E.G. Steele Appeal heard: 
in Vancouver, July 14, 1977 Judgment pronounced: August 205) aoe Reasons _ by: 
C.M. Campbell (7 pp.), eoneurred in by J.C.A. Campbell, Joh. Gy soiree Le Language of 
the reasons: available in English and French Docket no.: 76-6125 Counsel: D.J. 
Rosendloom, Barrister and Solicitor, for the appellant; EF 2D ee Cra did ocr ir siGien,s ator, 
the respondent. 


Held (3-0) Appeal dismissed, deportation order quashed and grant of landing 
directed. The appellant proved that conditions had deteriorated in Eritrea 
immediately before his arrival in Canada thus bringing him within the definition of 
refugee sur place. Such a person may be outside his country who has not escaped 


illegally or left because of well-founded fear but who establishes a subsequent 
change in condition which gives rise to well-founded fear of persecution. 


1.14 M.M.I. v. Zaheer Ali Manki 


MOTION FOR REOPENING APPEAL - MINISTER'S MOTION - BOARD'S JURISDICTION TO REOPEN THE 
HEARING. ce IMMIGRATION “APPEAL. BOARD ACT, R.Se€..1970,. Cy GS3, esse ee 
IMMIGRATION REGULATIONS, PART 1, Ss. 28(1), 31. 


Coram: C.M. Campbell (Vice-Chairman), R. Tremblay, G. Legaré Appeal heard: in 
Vancouver, December 6, 1976 Judgment pronounced: February 25, 1977 Reasons by: 
G. Legaré (12 pp.),. coneurred in’ by C.M. Campbeli and R. Tremblay Language of 
reasons: available in English and Frencn Docket no.: 74-7090 Counsel: I. Sara, 


Barrister and Solicitor, for the appellant, C. McLean, Esq., for the respondent. 


Held (3-0) Motion allowed. New evidence has been adduced and accepted by both 
parties and considering the attitude shown by the applicant with respect to the 
sponsor and sponsored person, the Court is of the opinion that it has jurisdiction 
since reopening the appeal is necessary to resolve a complex situation. Gristlasmvir 
MoM Gn Oi 2) aS Gentil bial eS De lek emGsd) ls Re bornex Mining Corporat iommelatdie (1976) 
5 WeWeR. 554, 69 D°L.R. (3d) 705; Chan v. M.M.1. 6 T.A.C. 429; Wynder, Howardsdoaeon 
v. M.MoI, (F.C.A., no. A~165~-75), Jackett, 24th June 1975 (not lyetrreported).: 


i,i5) Eric. Byron Douglas ivy. MoMor. 


MOTION FOR REOPENING APPEAL - DISTINGUISHED FROM REHEARING - MOTION ASKING BOARD TO 
CORRECT ALLEGED ERROR IN PRIOR HEARING - NATURAL JUSTICE - JURISDICTION - 
UMMECGRALLONRAR LE Ae SOARD wACI een). 1. Cee OiiOly UC ml) eS.) 1). 


The applicant alleges that the refusal of the adjournment by the "Board “at the 
hearing of nis appeal without giving an opportunity for further submissions, was a 
denial of natural justice, and moved that the Board strike out its decision on 
appeal on the ground that the applicant was denied a full and proper hearing at his 
original appeal. 


Coram: J.V. Scott (Chairman), G. Legaré, F. Glogowski Appeal _heard: in Ottawa, 
October 14, 1977 Judgment pronounced October 14, 1977 Reasons by: J.V. Scott (5 
pp.), @oneurred in by G. Legare, F. Glogowski Language of reasons: available in 
English and French Docket _no.: 73-22334 Counsel: D. Martin, Barrister and 
Solicitor, for the applicant; W.L. Bernhardt, Esq.,-for the respondent. 


Held (3-0) Motion dismissed for want of jurisdiction. The power to reopen an appeal 
uss confined Svomthes Boards sjurusdietwon wander section 15) of the Immigration Appeal 


Board Act and must be based on new and cogent evidence, The power to rehear an 
appeal refers to the full appeal, legal and equitable, and derives not from the 
Board's "continuing Jura sd Letom" under section iS but from its inherent 
jurisdiction to insure that justice is done, i.e. it is a power based purely on the 
principle of natural justice, where an appellant was wholly deprived of the 
opportunity to be heard at an appeal. ihiis as not. the ~@ase here. The proper forum 
is the Federal Court of Appeal since the Board has no jurisdiction to act as an 
appellate tribunal in respect of its own decisions. S.28(1) Application allowed 


Federal Court. Copstalileys) Wo  MloMIOIbS CUS 2 eel hls TG G Harding vio MoMy DoV@tG 2 ee eric. 


11534, Hasanagic v.=M.Mi1s  10eL,A.0. 103; Tsantilivv.0MoM.1. 16 )1th,Ceno0m Cacdaiaene 
Meo MaD nom Aciargse Or i> ae prereset? 


ielomeOrazio, Cardont Vv... Min... 


MOTION FOR REOPENING APPEAL - JURISDICTION - APPEAL HEARD IN 1966 BY FORMER 
IMMIGRATION APPEAL BOARD - IMMIGRATION APPEAL BOARD ACT, S.C. 1966-67, ¢. 90, ss. 1, 
33. - IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, ¢. I-3 = AN ACT RESPECTING THE 
REVISED STATUTES OF CANADA, R.S.C. 1970, c. 48, s. 9. 


The applicant, a landed immigrant was ordered deported and appealed to the former 
Immigration Appeal Board. His appeal was dismissed in 1966. 


Coram: A.B. Weselak (Vice-Chairman), D. Petrie, H.B. Jaskula Appeal _ heard: in 
Toronto, February 20, 1978 Judgment pronounced: March 6, 1978 Reasons by: A.B. 
Weselak (6 pp.), coneurred in by D. Petrie and H.B. Jaskula Language of reasons: 
available in English and French Docket no.: 77-9453 Counsel: J.N. Ormston, Esq., 
for the appellant; M. Bhabha, Esq., for tne respondent. 


Held (3-0) Motion dismissed for want of jurisdiction. Section 33 of the Immigration 
Appeal Board Act, 1966-67 is not repealed by the failure to reproduce it in R.S.C. 
Cu), sr The applicant however does not fall with the section, since he did appeal 
to the former Board. Whether or not the Minister reviewed this decision is 
irrelevant since the existing Immigration Appeal Board is a creature of statute and 
Less jurisdvesion) must, bea found “within ther sfour: ‘corners ‘of ats creating statute. 
There is nothing therein which transfer the former jurisdiction of the Minister to 
the Board and the Board cannot accept this jurisdiction by implication. 


1.17 Dieter Vogel v. M.M.I. 


EVIDENCE - ADMISSIBILITY OF THREE STATUTORY DECLARATIONS - IMMIGRATION APPEAL BOARD 
RULES Tree ict t)e = FIMMIGRA@LONWIACT, R.S.C.0 1970, oe: T-2,:. s. 2603) = IMMIGRATION 
ACPERLOBOARDMACT, “Ris Cumde myles £3, 8s.-7(2) Ce), tb, 15). 


This was a motion to deny the admission at the hearing of an appeal of three 


statutory declarations submitted by the respondent. The material covered by these 
declarations comes from officials of the Federal Republic of Germany and from a 
Canadian Immigration Officer in the form of a sworn statement. they sald refer sto 


the allegation of a stolen passport in the appellant's possession. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski, U. Benedetti Appeal heard: in 
Vanicouvers April 275.9 1917 7 Judgment pronounced: May POET OIT-7, Reasons by: C.M. 


Campbell (5 pp.), econeurred in by F. Glogowski, U. Benedetti Language of the 
reasons: available in English and French Docket no.: 77-6014 Counsel’: "Pen, 
Cantillon ands GoM = =Bvanspeubarrisvers@ and solicitors. | for’ the. appltieant;s "CG. H. 
McLean, Esq., for the respondent. 

Held (3-0) Motion dismissed. The Board must pursuant to section 7(2)(c) of the 


Immigration Appeal Board Act receive such evidence as is relevant and admissible. 
The three statutory declarations are covered by this provision and must be given 
such weight and consideration as the Board considers appropriate. 


Attorney General 
ofucanada and M.MiTivue dolly (1975) F.C. 216) Srivastava v.'MiML~. (1973) F.C. 138; 
M.M.1. (1.A.B. 68-5329), Campbell, Glogowski, Byrne, 16th July, 1968 


Woods, Brian v. 
(not yet reported). 


ans 


CASES DEALT WITH AFTER APRIL 10th, 1978 


1.18 Beverley Campbell v. M.E.1I. 


DEPORTATION ORDER - PERMANENT RESIDENT - FAILURE TO DISCLOSE EXISTENCE OF MINOR 
CHILDREN WHEN APPLYING FOR ADMISSION - IMMIGRATION ACT, R.S.C. 1970, ¢. b=25) (Si. 


78( 4) Ce) Cviil) = IMMIGRATION ACT, 21976, S.C. 1976-774) ¢} 525.88; 27.01 )Ge Diy Veo sone 


The appellant, a citizen of Jamaica, was admitted to Canada as a permanent resident 
in 1973 pursuant to an application made in 1972 in which she failed to disclose the 
existence of 3 children residing in Jamaica. She gave the reason that at that time 
she did not inavevcustody off the’ children. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti, D. Petrie Appeal _ heard: in 
Toronto, May 2, 1978 Judgment pronounced: May 2, 1978 Reasons by: A.B. Weselak 


(5 pp.), concurred in by U. Benedetti and D. Petrie Language of reasons: available 


in English and French Docket no.: 77-9476 Counsel: W.R. Hare, Barrister and 
Solicitor, for the appellant; L. Williams, Esq., for the respondent. 

Held (3-0) Appeal dismissed. The deportation order was in accordance both witn 
section 18(1)(e)(viii) of the Immigration Act, 1952 and section 27(1)(e) of the 
Immigration Act, 1976. The law obliges an applicant for permanent residence to 
disclose the existence of minor children whether or not they are in the custody of 
or dependent on the applicant. No compelling grounds were shown to support the 
exercise of the Board's equitable jurisdiction. Headlam vic eM Minliy aatalmuleeeAte Crm etales 


MiM.I. v. Brooks’ (1974) S.C.R,. 850, 36 D.L.R. (3d) 522;> Ebanks, Sardaragbtinora vs 
MiM.1. (F.C.A., no. A=559-76), Jackett, Urie, MacKay, 11th January» 1977 tiot. yet 
reported). 


1.19 Rahila Yasmin Kham v. M.M.I. 


DEPORTATION ORDER - PERMANENT RESIDENT - FALSE AND MISLEADING INFORMATION - 
APPLICATION FOR PERMANENT RESIDENCE SHOWING STATUS AS SINGLE - VALIDITY OF A 
CUSTOMARY MUSLIM MARRIAGE = IMMIGRATION ACT, 1976, S.C. 1976-77, ¢. 52, ss. 2(1), 
27019 Ce), 172010). v5.03)... 1ees5 ey. DMMIGRATION ACT. RyS'.C iy 107 Og cum ae 
°4801)Ce) Cvini) = IMMIGRATION APPEAL BOARD ACT, &.S.c. 1970, eo.) To3) sama 


The appellant was included in the sponsorship of her father as an accompanying 
member of the immediate family and as such was granted Canadian permanent residence. 
Her original application for permanent residence in Canada showed her as single but 
apparently she was already married by the law and customs of Muslim marriage in 
Pakistan when she was admitted. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti, D. Petrie Appeal heard: in 
Toronto, May 4, 1978 Judgment pronounced: May 8, 1978 Reasons by: D. Petrie (6 
pp.), concurred in by A.B. Weselak, U. Benedetti Language of reasons: available in 
English and French Docket no.: 78-9054 Counsel: ©—Z22 (Hagite pebarnisitersand 


Solicitor, for the appellant; M. Bhabha, Esq., for the respondent. 


Held (3-0) Appeal allowed on equitable and compassionate considerations. The 
appellant was obliged, by law, to disclose her contract of marriage. The fact that 


she had no intent to deceive is irrelevant to the legality of the deportation order 
since intent is not an element of the section but is relevant to compassionate 
considerations. Furthermore, almost her whole family is in Canada. Khan, Safdar 
Abdullah _v. M.M.I. (1I.A.B. 76-9350), Weselak, Benedetti, Petrie, 9th March, 1977 
(not yet reported); M.M.I. v. Brooks (1974) S.C.R. HOn Sh Waly Csiel)) EL2c Hilario, 
Mario Santiago v. M.M.I. (F.C.A., no. A-84-77), Heald, Urie, MacKay, 27th September, 


1977 (not yet reported). 


l<205 Jaswant) singh Lite v.. MoMoL. 


SPONSORSHIP - JURISDICTION OF BOARD TO SEND BACK FOR FURTHER CONSIDERATIONS - 
IMMIGRATION APPEAL “BOARD ACT, OR.S.C. 1970, ¢. I=3, aa. 72), 17 = IMMieRnanon 
REGULATIONS, PART I, s. 31(1)(f) = IMMIGRATION APPEAL BOARD RULES, r. 2(f)(iii) - 
ee coe AND MAINTENANCE ACT OF 1956, ss. 10(iv), 16 = ADOPTION ACT, R.S.B.C. 
19,607, se. Salers 


The appellant filed an application to sponsor his adopted daughter into Canada, and 
the latter was refused on the ground inter alia, that the adoption did not comply 
witn the Hindu Adoptions and Maintenance Act of 1956. The appellant has the burden 
of proof that his daughter was adopted under the laws of India or any political 
subdivision thereof so as to create a relationship of parent and child between him 
and her. There was an adoption deed produced at the hearing in which there is a 
description of the ceremony of adoption. 


ie 


Coram: J.V. Scott (Chairman), U. Benedetti, G. Legaré Appeal heard: in Vancouver, 


April 8,1976 Judgment pronounced: August 13, 1976 Reasons by: J.V. Scott (12 
pp.), concurred in by U. Benedetti and G. Legaré Language of reasons: available in 
English and French Docket no.: 76-6003 Counsel: NGS. Gill, Barrister and 
Solieitor, for the appellant; C.J.) Dickey, Esq., for the respondent. 


Held (3-0) Since the respondent improperly considered irrelevant matters in reaching 
its refusal, the matter was sent back to the respondent for re-examination -of the 
Sp Cusomsinip “application, "and “Por Sareport “to “the “Board of the -results of this 
examination. There is nothing in the case to indicate that the adoption was not 
perfectly bona _ fide. The appellant is entitled to a proper and unprejudiced 
examination of his sponsorship application and the appellant should have the 
opportunity to make such additional proof as he sees fit to make and the appropriate 
immigration officials should again examine his application in the proper manner. 
Wong, Do Lam vy. M.M.I. (1.A.B. 71-2134), Scott, Houle, Legaré, 2nd October, 1972 
(not yet reported); Jang, Shu Bor v. M.M.I. 2 I.A.C. 241; Re Luck's Settlement 
(1940) Ch. 864 (C.A.); Re Valentini's Settlement (1965) Ch. 831 (C.A.); R. v. Leong 
Bamcnatencl O54) Si. Ci. Ret Ol, 


eect Marie Ange Alice Chahal v. M.E.I. 


SPONSORSHIP - SECOND MARRIAGE IN CANADA - PRESUMPTION OF VALIDITY - BURDEN OF PROOF 
- QUEBEC CIVIL CODE, ARTS. 42, 159, 1208 - IMMIGRATION APPEAL BOARD ACT; R.S.C. 
atone S46 Reh y yee LMMIGRATIONG ACT O11976178.C50 197 0=114 Ce 525 85079. 


The appellant sponsored her husband, whom she married in Canada, for admission to 
Canada as a permanent - resident. Her .application-was refused on the ground that her 
husband was still married to a wife in India. 


Coram: J.-P. Houle (Vice-Chairman), G. Legaré, F. Glogowski Appeal heard: in 
Montreal, February 22, and April 19, 1978 Judgment pronounced: April 29, 1978 
Reasons by: J.-P. Houle (3 pp.), concurred in by G. Legare, F. Glogowski Language 


of reasons: available in English and French Docket no.: 77-1167 Counsel: H. 
Erunkin we parrister) andweSoliciutor,. for ithe, appellant; WJ. Pepin) Esq.) 9 for) the 


respondent. 


Held (3-0) Appeal allowed. The presumption and validity of a marriage entered into 
Canada imposes a burden of proving its invalidity on the person challenging its 
validity, and the respondent failed to discharge this burden. 


1.22 Evangelia Tzoidis v. M.E.I. 


SPONSORSHIP - SPONSOREE CONVICTED OF CRIMES INVOLVING MORAL TURPITUDE - TRANSITIONAL 
- MARRIAGE OF CONVENIENCE - IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, ec. I=3, s. 17 
Sei MRE ELON. ACT) Rh crC Tada TO, me.) lace messs 50d),  “t), °70?) Cc), 22, 46(F) = 
PUTER ELON ACT Nl otoemee ©.) 1076-775. Co /52,, 83. (19019 (0); (79, 12503) 4" 128° + 
IMMIGRATION REGULATIONS, 1978, s. 4 = IMMIGRATION REGULATIONS, PART I, s. 28(1). 


The appellant filed an application for admission to Canada of her husband. The 
refusal of his application made before the proclamation of the Immigration Act, 1976 
was based on the fact that ne was convicted of crimes involving moral turpitude. 
The crimes involved brought him within the inadmissible class pursuant to section 


19(1)(c¢) of the Immigration Act, 1976. 
Coram: C.M. Campbell (Vice-Chairman), U. Benedetti, D. Petrie Appeal heard: in 


Toronto. Apral §26, 219736 Judgment pronounced: April 27, 1978 Reasons by: JU. 
Benedetti (8 pp.), econeurred in by C.M. Campbell and D. Petrie Language of 
reasons: available in English and French Docket _no.: 78-9071 Counsel: N.P. 
Kapemos, sbarrisber landmasoticicvom, for the appellant;) G. Williams, Esq. “for the 
respondent. 

Held (3-0) Appeal dismissed. The refusal is in accordance with the law. Further, 


on the evidence, this is a flagrant circumvention of the Immigration laws on the 
part of the sponsoree; he is using the sponsor in order to remain in Canada. 


1.23 Pearl Yvonne Ward v. M.E.T. 


SPONSORSHIP - SPONSOREE CONVICTED OF THEFT - TRANSITIONAL HUMANITARIAN’ AND 
COMPASSIONATE CONSIDERATIONS - REHABILITATION OF THE SPONSOREE - IMMIGRATION APPEAL 
BORR DONC ts ne ae Oe eee ses tints EMMIGRATION ACT, OR.S 202001970, 0.4 12,9 ss. 
Pudi ms nM GRA LONeEA CL ae aOT6, Ga Cm oT O=71y) IG.. S25 sa... 1901)Ce), 79, 


125(3), 128 IMMIGRATION REGULATIONS, 1978, s. 4. 


Sie 


The appellant filed an application to sponsor ner husband into Canada which 
application was refused on the basis that the sponsoree was a member of the 


prohibited class pursuant to section 5(d) of the Immigration Act. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti, D. Petrie Appeal heard: in 
Toronto, May 4, 1978 Judgment pronounced: May 8, 1978 Reasons by: A.B. Weselak 


(9 pp.), econeurred in by U. Benedetti, D. Petrie Language of reasons: available in 
English and French Docket no.: 78-9022 Counsel’s= DEW SiBlair ew Barris tverseand 


Solicitor, for the appellant; L. Williams, Esq., for the respondent. 


Held (3-0) Appeal allowed on compassionate grounds. Althougn, the sponsoree is a 
prohibited person under both the Immigration Act, 1952 and the Immigration Act, 
1976, it is almost five years since the sponsoree committed his last offence and a 
span of five years is usually considered a suitable time for assessing the possible 
rehabilitation of a person with criminal offences and this time has practically 
elapsed. He appears to have stabilized himself by obtaining and retaining steady 
employment, his marriage has also had a stabilizing effect and it appears tnat he is 
well on his way to rehabilitation and his future prospects appear to be very good. 


1.24 Rhonda Leslie Enem v. M.E.I. 


SPONSORSHIP - SPONSOREE DEPORTED FROM CANADA - DENIAL OF MINISTER'S CONSENT NOT 
SIGNED BY MINISTER - VALIDITY - IMMIGRATION ACT, R.S.C. 1970, ¢. I=2, ss. 35, ‘60, 
67 = IMMIGRATION ACT) 1976y0S.6. 1970-71; 0¢0 52stss-. STU) 1 eGo mean 


SPONSORSHIP - SPONSOREE DEPORTED FROM CANADA - MINISTER'S CONSENT DENIED - SPONSOREE 
NOT SEEKING PERMANENT RESIDENCE - IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, c. I-3, 
Sy 17 = EMMICG RATION DACT VO OT976, S.C. 1TorosTis Gs (oe 6 Sa. 1952 baa 


The appellant sponsored her husband for permanent admission to Canada. Her 
application was refused on the ground that the husband had been deported from Canada 
and the Minister's consent to return was denied by the production of a valid 
document made in accordance with the Immigration Act and Regulations. On tne 
evidence, the husband was not seeking permanent admission to Canada but simply 
wished to be free to visit from time to time. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti, D. Petrie Appeal heard: in 
Toronto, May 10,9 919773 Judgment pronounced: May 10, 1978 Reasons by: A.B. Weselak 
(12 pp.), conecurred in by U. Benedetti and D. Petrie Language of reasons: 
available in English and French Docket _no.: 77-9470 Counsel: S. Ramkissoon, 


Esq., for the appellant, L. Williams, Esq., for the respondent. 


Held (3-0) Appeal dismissed. The husband's conduct while in Canada had indicated 
absolute disrespect for the law, furthermore, he is not seeking permanent admission 
to Canada’ and there is “no evidence of hardship ‘on’ the sponsonswor mener. chaud 
Belizaire vo MoM.IS 3 T-Ae Gai. 


1.25 Suey Ping Mak v. M.E.I. 


SPONSORSHIP - FAMILY RELATIONSHIP - PROOF - IMMIGRATION APPEAL BOARD ACT, R.S.C. 
1970, c. I=3,. 8s. 174 =: IMMIGRATION REGULATIONS, “PART I, \oas pe ot Woes eee 
IMMIGRATION REGULATIONS, 1978, s. 4 = IMMIGRATION ACT, 1976, s.C. 1976-77, ¢. 52, 
Sea 4g WSK sp) 


The appellant made an application for the admission to Canada, as sponsored 
dependents, of her daughter and her son. The ground for refusal of the sponsorship 
was that there was a lack of evidence of the family relationship between the sponsor 
and tne sponsorees. 


Coram: C.M. Campbell (Vice-Chairman), A.B. Weselak, U. Benedetti Appeal heard: in 


WETS, I Moesig  4PS}5  ellavel «Moora a1), 9) hey Judgment pronounced: May 10, 1978 
Reasons by: U. Benedetti (10 pp.), concurred in by A.B. Weselak Dissenting 
reasons): eiG.M. (Camp bedi 166) pp) Language of reasons: available in English and 
French Docket _no.: 77-6037 Counsel: J.R. Taylor, Barrister and Solicitor, D. 


Vick, Esq., for the appellant; C.J. Dickey, Esq., for the respondent. 


Held (2-1) Appeal allowed. Although the appellant was untruthful with the 
Immigration office in 1959, she would not have hired three different counsel and 
spent a considerable amount of money in this matter if the two sponsorees were not 
her own children, and in considering that in China obtaining documentation is a 
difficult task, the appellant has presented the best evidence such as wedding 
Photographs, income tax returns, last will and testament, insurance policy, jschook 
certificates, to show the relationship between herself and the two sponsorees, all 
these documents making reference to the children of the appellant. 


Sees 
1.265 Charan Singh Aujla v. M.E.I1. 


SPONSORSHIP - IDENTITY OF SPONSOREES - PROOF OF RELATIONSHIP - IMMIGRATION APPEAL 
BOMNDehG eR Sc. 19705 uc ul-3, sy) 17. — IMMIGRATION “ACT, 1976, S.C. 1970-17, ©. 52, 
ss. 79, 125(3) - IMMIGRATION REGULATIONS, 1976, s. 0(1)(a). 


The appellant sponsored his parents and two brothers for admission to Canada, the 
two brothers being under 21 and dependents of the parents. His application 
respecting his <two brothers ‘was refused ‘on suSpicion that they were not his 
brothers. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti, D. Petrie Appeal _ heard: in 
Toronto, May 11, 1978 Judgment pronounced: May 11, 1978 Reasons by: A.B. Weselak 
(6 pp.), eoneurred in by U. Benedetti and D. Petrie Language of reasons: available 


in English and French Docket no.: 77-9460 Counsel: L. Williams, Esq., for the 
respondent. 
Held (3-0) Appeal allowed. Ones che fevaidence, ineluding sbinth “certificates, an 


affidavit of the father, school certificates, passports, and certification by the 
elders of the village, the Board was reasonably satisfied of the relationship. 


1.27 Grace Marie Castro Villagomez v. M.E.I. 


SPONSORSHIP - SPONSOREE ORDERED DEPORTED - COMPASSIONATE AND HUMANITARIAN 
CouaLDERAT IONS = IMMIGRATION WACTY OB «SeCs 4970, ¢. L-25) s8.. 701) Ch), 1801) Ce) (vi), 


C20 ene ems One M Ma GR AanON iA Clem OM O.muo aC Oi O—tm) 2 Cree Dees. 619. 

The appellant filed an application for tne admission of her husband to Canada. ite 
was refused on the ground that he had already been ordered deported, having 
overstayed the period for which he was originally admitted to Canada. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski, R. Tremblay Appeal _ heard: in 


Vancouver, May 16, 1978 Judgment pronounced: May 31, 1978 Reasons by: C.M. 
Campbell (7 pp.), coneurred in by F. Glogowski, R. Tremblay Language of reasons: 
available in English and French Docket no.: 78-6059 Counsel a Cie weDickey meh se, 


for the respondent. 


Held (3-0) Appeal allowed. There are such humanitarian and compassionate 
considerations that warrant the granting of special relief in that the appellant was 
Qa Vervumcredible witnessitsandsathnat: “fork sher this {has not “been a> marriage of 
convenience. Further there was nothing in the evidence of the sponsoree to lead to 
believe otherwise so far as he is concerned. 


1.28 Margaret Colleton v. M.E.I. 


SPONSORSHIP - SPONSOREE CONVICTED OF CRIMES INVOLVING MORAL TURPITUDE = TRANSITIONAL 
- IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, ¢. I-3, s. 17 - IMMIGRATION ACT, 1976, 
Si seo beta,use . «5 2 nueeser (OA) GO), 479, 7 12548) (=) IMMIGRATION ACT CR S.C. “1970, @. 
ews. Sue e 


The apvellant filed an application to sponsor her husband into Canada but the latter 
was refused because the sponsoree was a member of the prohibited class of persons 
described in section 5(d) of the Immigration Act, 1952. 


Coram: J.V. Scott (Chairman), F. Glogowski, R. Tremblay Appeal heard: in St-John 


(Newfoundland), May 8, 1978 Judgment pronounced: June ist, 1978 Reasons by: R. 
Tremblay (4 pp.), coneurred in by J.V. Scott and F. Glogowsky Language of reasons: 


available in English and French Docket no.: 77-3059 Counsel: F. Bishop, 
Barristert\ ands, Solieator, formmethe, appellants © WaL.) Bernhardt; ESq)5 for the 


respondent. 


Held (3-9) Appeal dismissed. The criminal offence for which the sponsoree was 
convicted (manslaughter) is a erime involving moral turpitude and place him squarely 
within section 19(1)(¢c) of the Immigration Act, 1976. 


1.29 Kathleen May Fahel v. M.E.I. 


SPONSORSHIP - SPONSOREE ORDERED DEPORTED - CRIME INVOLVING MORAL TURPITUDE - 
VOLUNTARY DEPARTURE - MINISTER'S CONSENT - TRANSITIONAL - IMMIGRATION ACT, R.S.C. 


VO7O,me. D=2. es.) 510), 1001) (4)) 35 y= IMMIGRATION APPEAL BOARD» ACT, R.S.C., 1970, ¢. 
f= eee NEC RATION ACT oq U7Om 9. calvkl DF Ome wee, Se-.01961) (ce) 0.1901) C4), 
STAI toe 1eo03) 


AG Mey= 


CRIMINAL CONVICTION - PERIOD OF REHABILITATION - WHEN SENTENCE TERMINATES - 
EMMIGRAT ION CACTEN (1-576 ees Oe mmnlOriOni sin Ste ys. QC NCe)) SIGRIMENALS CODBa ass eOOllty 
663(1 le) wee 


EVIDENCE - ADMISSIBILITY OF TAPE RECORDING - PREREQUISITES. 


The appellant sponsored her husband for admission to Canada as a permanent resident. 
Her application was refused on the ground that the husband had been convicted of a 
erime involving moral turpitude, namely possession of a narcotic for the purpose of 
trafficing, and had been ordered deported, after which he had taken voluntary 
departure from Canada, and on the further ground that he did not have the Minister's 


consent to return. 


The Immigration Act, 1976 was proclaimed in force after the refusal of the 
application but before the appeal was heard, and contains no provision respecting 
crime involving moral turpitude. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti, E. Teitelbaum Appeal _ heard: in 
Toronto, June 5, 1978 Judgment pronounced: June 6, 1978 Reasons by: A.B. Weselak 
(12 pp.); concurred in (by (Us (Benedetti ‘and E. Teitelbaum Language of reasons: 


available in English and French Docket no.: 78-9043 Counsel: D.M. Greenbaun, 
Barrister and Solicitor, for the appellant; L. Williams, Esq., for the respondent. 

Held (3-0) Appeal allowed. The refusal is in accordance with the law. Pursuant to 
section 125(3) of the Immigration Act, 1976 the grounds of refusal must be looked at 
in the light of the new Act and both are found therein. However, on the evidence 


there were sufficient compassionate and humanitarian grounds to warrant special 


relief. 


For the purpose of calculating the five year rehabilitation period provided for in 
section 19(1)(¢e) of the Immigration Act, 1976, a sentence terminates when any period 
of probation expires. 


1.30 Jagdish Singh vi. M.E.r. 


SPONSORSHIP = RELATIONSHIP BETWEEN THE SPONSOR AND THE SPONSOREE = CHANGE OF NAME IN 
ACCORDANCE WITH (INDLAN (CUSTOM {= “IMMIGRATION (ACL, RS SCey 11917 OR ican crs earl ete) ame 
IMMEGRATION REGULATIONS, “PART sl, s21°36 =) IMMEGRATION ACT. 1976S Cue 10 4O—7 fauecel oe 
Sis Uges 


The apvellant filed a sponsorship application for admission into Canada of his 
fatherland his %sistver: The ground of refusal with respect of his sister is her 
relationship and her age. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski, D. Petrie Appeal heard: in 
Vancouver, June 13, 1978 Judgment pronounced: June 13, 1978 Reasons by: C.M. 
Campbell (3 pp.), coneurred in by F. Glogowski and D. Petrie Language of reasons: 


available in English and French Docket no.: 78-6076 Counsel: M.D. Werier, 
Barrister and Solicitor, for the appellant; C.J. Dickey, Esq., for the respondent. 
Held (3-0) Appeal allowed. On the evidence, the sister had changed her name after 


tne death of her mother, this was done in a ceremony in accordance with Indian 
custom and she was found to be the same person as the one mentioned in the birth 
certificate filed with the application. 


lees) Jalaur Singh Sidhu v. M.E.I. 


SPONSORSHIP = POLYGAMOUS MARRIAGE = LEGITIMACY OF CHILDREN —- IMMIGRATION ANCAP ra ote Ors 
197 Onin l= 2 ges Ssh el MME R AUTON REGULATIONS, PART I, s. 36 = IMMIGRATION ACT, 
NOT6S S.C. 1076s 1s mCnstD osai oO? . 


The appellant filed a sponsorship application for admission into Canada of his 
fatner, step-mother, half-brothers and half-sister. Lhe ground) “of @refusa le wan 
respect to the mother and children is the lack of family relationship between the 
sponsor and the sponsorees since the mother was the wife of the father as a result 
of a polygamous marriage. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski, D. Petrie Appeal heard: in 
Vancouver, June 12, 1978 Judgment pronounced: June 14, 1978 Reasons by: C.M. 
Campbell (3 pp.), coneurred in by F. Glogowski and D. Petrie Language of reasons: 
available in English and French Docket no.: 78-6058 Counsel: E. Parfeniuk, 


Barrister and Solicitor, for the appellant; I.D. Munn, Esq., for the respondent. 
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Held (3-0) Appeal dismissed. The appellant's step-mother is not recognized as the 
wife of his father under the laws of any province of Canada and further the children 
included in the application do not possess the status of legitimacy had the father 
been domiciled in Canada at the time of their respective births. 


a as Os Rise Diane Barrows v. M-E.I1. 


SPONSORSHIP - CRIMINAL CONVICTIONS OF SPONSOREE = COMPASSIONATE AND HUMANITARIAN 
CONSIDERATIONS ~- IMMIGRATION ACT, R.S.C. 1970, ec. I-2, s. 5(d) = IMMIGRATION APPEAL 
BOARDMEAC een Oe Oo ORmeCtNL =SUmlSien Ijc— ee uMMLGRATLONS ACT <2 119'7:61.)0S..C.. TOT6= 7.7 hee 52 
RE EEE a 


The appellant sponsored her husband, a citizen of the United States, for admission 
to Canada. Admission was refused because the husband had been convicted of crimes 
which brought him within section 5(d) of the Immigration Act, 1952 (repealed). 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski, D. Petrie Appeal heard: in 


Vancouver, June 15, 1978 Judgment pronounced: June 19, 1978 Reasons by: C.M. 
Campbell (5 pp.), concurred in by F. Glogowski and D. Petrie Language of reasons: 


available in English and French Docket no.: 78-6055 Counsel: P.F. Lasko, 
Barrister and Solicitor, for the appellant; C.J. Dickey, Esq., for the respondent. 


Held (3-0) Appeal allowed. A favorable probation report respecting the husband, the 
professional status of the appellant in Canada, the possibility of increased 
prejudice against the appellant and her daugnter, who are black, if they had to 
establish themselves in the United States and the presence of the appellant's mother 
in Canada, give grounds for special relief. 


1.33 Nasib Kaur Grewal v. M.E.I. 


SPONSORSHIP - AGE OF PARENTS - INCLUSION OF SIBLINGS - TRANSITIONAL - IMMIGRATION 
APEPRALESORRDOACT,  RUSUC 197 One. Ted, S.. 17) = IMMIGRATION ACT, 19765 S.C.: 1976-77, 
G. S2hess.079, 125¢3). = IMMIGRATION. REGULATIONS, PART I, s. 31(01)(€d) = IMMIGRATION 
REGULATIONS, 1978, ss. 4(c), 6(1). 


The appellant sponsored her parents and her brother and sister, then both under 21, 
for admission to Canada as permanent residents. Her application was refused on the 
ground that she had failed to prove that her father was over sixty, as required by 
the ignigravvon Regulations JPart 1, $s. 31(1)Cd). 


Coram: F. Glogowski (Vice-Chairman), R. Tremblay, E. Teitelbaum Appeal heard: in 


Ceneeiney,, ahbals a) Alama lel yes: Judgment pronounced: August 10, 1978 Reasons by: F. 
Glogowski (9 pp.), coneurred in by R. Tremblay and E. Teitelbaum Language of 
reasons: available in English and French Docket no.: 77-3092 Counsel: S.M. 


bean banister sandwoOmlCci1 bor, for the appellants: Wil. Bernhardt, Esq. for the 
respondent. 


Held (3-0) Appeal allowed. The appellant as far as reasonably possibdle proved that 
ner father was over sixty, and since the refusal was unfounded the whole family is 
Adis sa he ma nNOtws ChscandunemLnen = hac etnate the) Sibling es is! “now cover = '2i,. and 
notwithstanding the promulgation of the Immigration Regulations, 1978 before the 
appeal was finally disposed of. Aujila, Charan Singh v..M.E.1. (I-°A.B. 77-9460), 
Weselak, Benedetti, Petrie, 11th May, 1978 (not yet reported); Lit, Jaswant Singh v. 
Meet eet i oAsh. TO-O00s a SCOtk, oe penedetti, Legare, “30th .May, 1975 “(nob yet 
reported). 


1.34 Daniel Eduardo Orellana-Fermandois v. M.E.I. 


REFUGEE CLAIM = MEMBER OF A POLITICAL GROUP - CREDIBILITY - DECEITFUL INTENT OF 
REMAINING PERMANENTLY IN CANADA - TRANSITIONAL - IMMIGRATION ACT, R.S.C. 1970, c. 
I-2, s. 5(t) - IMMIGRATION REGULATIONS, PART I, s. 28(1) = IMMIGRATION APPEAL BOARD 
ACT) Rao.Cs 1970, ¢. I=3,. ss..1102), 14 - UNITED NATIONS CONVENTION RELATING TO THE 
STATUS OF REFUGEES, ART. 1A(2). 


The appellant, a citizen of Chile, claims refugee status on the ground that he, when 
he was a student, was a member of the Socialist Party. iMesh Sh, TOE Bi, fee ielaabis) 
membership, he alleges that he has suffered several harassments and was even 
rejected from the University, having problems in finding employment. 


Coram: C.M. Campbell (Vice-Chairman), A.B. Weselak, U. Benedetti Appeal heard: in 


Vancouver, April 3, 1978 Judgment pronounced: April 5, 1978 Reasons by: C.M. 
Campbell (8 pp.), concurred in by A.B. Weselak, U. Benedetti Language of reasons: 
available in English and French Docket no.: 77-7014 Counsels SMa ashi ch, Esq’. tor 


the appellant; C.J. Diekey, Esq., for the. respondent. 


a 


Held (3-0) Appeal dismissed, execution of order of deportation directed. The 
appellant is not a refugee in accordance with the Gonvention, but) has made a 
fraudulent attempt to gain landed immigrant status in Canada without submitting 
himself to the usual examination required of all otner immigrant applicants. 


1.35 Pablo Eric Diocaretz Urrutia v. MES. 


REFUGEE CLAIM - APPEAL FROM DEPORTATION ORDER ALLOWED TO PROCEED - INTERVENING 
PROCLAMATION OF IMMIGRATION ACT, 1976 - TRANSITIONAL - JURISDICTION OF BOARD - 


IMMIGRATION ACT, 1976, S.C. 1976-77, ¢. 52, s. 125(3) - IMMIGRATION APPEAL BOARD 
ACT. Ree PONTO TO CC. Da 3 pase TLCS) ep ultgn PD. 5 


REFUGEE CLAIM - PERSECUTION FOR POLITICAL OPINION - UNITED NATIONS CONVENTION 
RELATING TO THE STATUS OF REFUGEES, ART. 14(2) - IMMIGRATION APPEAL BOARD ACT, 
RS TC. 1970) oes. ea Toe 


The appellant was ordered deported on January 11, 1978 and filed an appeal pursuant 
to section 11(1)(c) of the Immigration Appeal Board Act (repealed). His appeal was 
allowed to proceed and was heard on April 12, 1978, two days after proclamation of 
the Immigration Act, 1976, which provides no machinery for an appeal from a 
deportation order by a person claiming refugee status. 


The appellant, a Chilean, was an active supporter of the Allende régime both before 
and after the coup d'état. After the coup, he was jailed on numerous occasions and 
was unable to work at his profession. 


Coram: J.-P. Houle (Vice-Chairman), G. Legaré, F. Glogowski Appeal _ heard: in 


Montreal, April 12, 1978 Judgment pronounced: April 12, 1978 Reasons by: F. 
Glogowski (7 pp.), coneurred in by J.-P. Houle and G. Legaré Language of reasons: 


available in English and French Docket no.: 78-1014 Counsel: S. Bless, Barrister 
and Solteator, hor the appellant, Je Pepin isq., or  thetirespondenicr. 


Held (3-0) Although section 125(3) of the Immigration Act, 1976 is retrospective 
substantively as well as procedurally, in order to preserve the rights of the 
appellant to have his appeal dealt with, the Board will exercise its jurisdiction 
under section 14 and section 15 of the Immigration Appeal Board Act as if that Act 
had not been repealed. 


Appeal dismissed, order of deportation quashed and landing directed. Although 
possibly not stricto sensu a political refugee as defined in the Convention, the 
appellant would suffer unusual hardship if returned to Chile. The Oglethorpe 


tlomeions ACOs) 25) Malaita Bae 


1.36 “Tsmaild Sabry v, ME CE. 


REFUGEE CLAIM - MEMBER OF A POLITICAL PARTY - INSUFFICIENT DETAILS IN THE 
DECLARATION = TRANSITIONAL - IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, ec. I=-3, ss. 
11(1)€e), (2), €3) = IMMEGRATION ACT) R.S.€. 1970, ov 1<2, s6.15(t)005 SEMM@ORETEOE 


REGULATIONS. PART I's. 28.1.5 


The appellant claimed refugee status on the basis that he wails oa) member) of sea 
political and revolutionary party in Egypt that was hostile to the government. He 
alleges that after he left the country, the authorities went to his house, searched 
it and that he was subject to arrest. 


Coram: J.-P. Houle (Vice-Chairman), G. Legaré, F. Glogowski Appeal heard: in 
Montreal, April 17, 1978 Judgment pronounced: April 17, 1978 Reasons by: F. 
Glogowski (2 pp.), concurred in by J.-P. Houle and G. Legaré Language of reasons: 
available in English and French Docket no.: 78-1049. 


Held (3-0) Appeal refused to proceed and execution of the deportation order 
directed. There was no factual detail as to in what manner, and when the appellant 
was persecuted. Diocaretz Urrutia Pabro Eric v. MSE ls | CLAS Bea eG —lOneiom 


Glogowski, Houle, Legaré, 12th April, 1978 (not yet reported). 


1.37 Manuel Eduardo Riveros-Melo v. M.E.I. 


REFUGEE CLAIM - APPLICANT'S FATHER A MEMBER OF A POLITICAL PARTY - IMMIGRATION ACT, 
1976, S.C. A977 ,, Can Se jrissiguece wil 29.0 Or ae ate 


The applicant, a citizen of Chile based his refugee claim on political problems 
which his father nad since September 1973. However, the applicant did not belong to 


any political party in Chile and was never arrested or persecuted, he was only 
questioned twice. 


ey 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti, D. Petrie Appeal _ heard: in 
Toronto, May 10, 1978 Judgment pronounced: May 10, 1978 Reasons by: U. Benedetti 
(6 pp.), concurred in by A.B. Weselak and D. Petrie Language of reasons: available 


in English and French Docket no.: 78-9122. 
Held (3-0) Claim refused to proceed. The applicant is not a Convention refugee. 


1.38 Mario Alcides Nerio-Ferman and Maria Irma Sanchez de Nerio v. M.E.I. 


REFUGEE CLAIM - MEMBER OF A POLITICAL GROUP - PHYSICALLY DEPORTED FROM CANADA - 
SUBSEQUENT RETURN TO HOME COUNTRY WITHOUT DIFFICULTY - TRANSITIONAL - HUMANITARIAN 
AND COMPASSIONATE CONSIDERATIONS - IMMIGRATION ACT, R.S.C. 1970, ec. I-2, ss. 5(t), 
35 - IMMIGRATION REGULATIONS, PART I, s. 28(1) - IMMIGRATION APPEAL BOARD [MORN 
RUSS Coe TOs Cn Las. e SH, 44 (2 )oe Te 515, 


The male appellant claims refugee status because of his active membership in an 


union and revolutionary party. He was arrested, tortured and fired from his job. 
However, after his last arrest, he had untroubled years in his country where he was 
never harassed, mistreated or persecuted. After he came to Canada for the first 


time and was physically deported he had no trouble in being readmitted to his 
COUNGM Ya Oils Ord 24m. 


Coram: J.-P. Houle (Vice-Chairman), G. Legaré, R. Tremblay Appeal heard: in 
Montreal, May 23, 1978 Judgment pronounced: May 26, 1978 Reasons by: G. Legaré 
C3uDpl.») se concurred) Vinge bymmum—Pe SHOuHemMands Re» Tremblay Language of reasons: 
available in English and French Docket no.: 78-1018 - Peek hey Counsel: G. 
Sciortino, Barrister and Solicitor, for the appellants; J.R. St-Louis, Esq., for the 
respondent. 


Held (3-0) Appeal dismissed, order of deportation quashed and grant of landing 
directed. The appellants do not fall within the definition of the term "refugee" in 
the Convention. Despite some lack of consistency in the evidence, it was formed 
that the deportation of the appellants and their children could expose them to 
unusual hardship. 


1.39 Godfrey Mutyaba Mutebi-Gitta v. M.E.I. 


REFUGEE CLAIM - MEMBERSHIP OF SOCIAL GROUP = PROTECTION GRANTED BY ANOTHER COUNTRY - 
WHETHER CANADA MUST ACCEPT HIM AS REFUGEE - TRANSITIONAL - IMMIGRATION ACT, R.S.C. 
$070, onto sa. 18(19 Ca) (vi), (2). = IMMIGRATION - APPEAL BOARD ACT, R.S.c. 1970, c. 
I-3, s. 15 = UNITED NATIONS CONVENTION RELATING TO THE STATUS OF REFUGEES, ART. 
TA C2). 


The appellant who claimed refugee status in Canada had already been granted 
protection by another country, signatory to the Convention (Kenya). Experts! 
evidence was that the appellant being a member of the Boganda tribe, an elite group 
in Uganda, might if returned to Kenya where he was registered as an alien, be 
Kidnapped by Ugandans in that country. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski, D. Petrie Appeal heard: in 
Vancouver, June 22, 1978 Judgment pronounced: June 22, 1978 Reasons by: C.M. 
Campbell (4 pp.), concurred in by F. Glogowski and D. Petrie Language of reasons: 
available in English and French Docket no.: 78-6046 Counsel: C. Rigg, Barrister 
and Solicitor, for the appellant; C.J. Dickey, -Esq., for the respondent. 


Held (3-0) Appeal dismissed, deportation order quashed, grant of landing directed. 
The appellant has established that in accordance with the United Nations Convention 
on Refugees that he has a well-founded fear of persecution should he be returned 
either to Uganda or to Kenya. 


1.40 Jaswant Singh Lit v. M.M.I. 


SPONSORSHIP - FOREIGN ADOPTION - LEGALITY OF THE ADOPTION - INDIAN CUSTOMARY 
ADOPTION - BURDEN OF PROOF. 


EVIDENCE - FOREIGN LAW - FOREIGN STATUTE REFERRED TO BY BOTH PARTIES - 
CONTRADICTIONS IN EXPERTS! INTERPRETATION. 


SPONSORSHIP - FOREIGN ADOPTION - TRANSITIONAL - SPONSOREE WITHIN SPONSORABLE CLASS 
PURSUANT TO IMMIGRATION REGULATIONS, PART I - NO LONGER SPONSORABLE PURSUANT TO 
IMMIGRATION REGULATIONS, 1978 - VESTED RIGHTS - INTERPRETATION ACT, R.S.C. 1970, ¢. 
I-23, s. 35(3) - IMMIGRATION REGULATIONS, PART I, s. 31(1)(f) - HINDU ADOPTIONS AND 
MAINTENANCE ACT OF 1956, ss. 10(iv), 16. 


So 


The sponsor failed to produce any evidence whatsoever of a custom applicable to the 
parties concerned providing for the adoption of persons who have completed the age 


of fifteen years. The respondent contends tnat the purported adoption does not 
comply with the Hindu Adoptions and Maintenance Act. This Act was never proved by 
either party but was invoked by both. An adoption deed was produced which was never 
proved to have been duly registered, but was assumed by both parties. Since both 
parties relied on the same section of the foreign statute, but differed in its 
intenpretataon, the Court ines euet examined the statute and made hos own 


interpretation. 


Coram: J.V. Scott (Chairman), U. Benedetti, G. Legaré Appeal heard: in Vancouver, 


AGEUstoet sy. U9 Judgment pronounced: May 30, 1978 Reasons by: J.V. Scott (3 
pp.), concurred in by U. Benedetti and G. Legaré Language of reasons: available in 
both English and French Docket no.: 76-6003 Counsel: N.S. Gill, Barrister and 


Solicitor, for the appellant;9RINS Dewar, Esq., for the respondent: 


Held (3-0) Application approved. Section 16 of the "Hindu Adoptions and Maintenance 


Act" establisnes a presumption in favor of the validity of an adoption where the 
adoption deed is duly registered ain accordance with its terms, thus ‘shaiftine tne 
burden of proof to the party contesting the adoption. It appears that only the 
appropriate Court in India could set aside an adoption registered as it is assumed 
this one was and since there is no evidence that any Indian Court was even asked to 
pronounce its validity, the instant adoption must be presumed to be valid in 
acordance with the Indian Law. Lyon v. Lyon (1959) O.R. 305. 
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meh Maria Teresa Greco v. M.E.I1. 


SPONSORSHIP - SECURITY CERTIFICATE - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 
79, 79(3), 83(1), 125(3) - IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, C. I-3, S. 21. 


SECURITY CERTIFICATE - SPONSORSHIP - EFFECT OF S. 83 OF THE IMMIGRATION ACT, 1976. 


Bh 33) Wladyslaw Poplawski v. M.E.1. 


SPONSORSHIP - MARRIAGE OF CONVENIENCE - WITHDRAWAL OF SPONSORSHIP - DEPORTATION OF 
THE SPONSOREE - SECOND SPONSORSHIP APPLICATION - IMMIGRATION ACT, R.S.C. 1970, C. 


I-2, SS. 5(t), 28(1) - IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, Ces 1 =35 5 53-0 


IMMIGRATION ACT, 1976, S.C. 1976-77, Cy bey 1SSe 979, >) 12543050 SteCh re SEM GRE eee 
REGULATIONS, 197.3, S. 40a). 

2.9 Donna Marie Singh v. M.E.I1. 

SPONSORSHIP - BIGAMOUS MARRIAGE - BURDEN OF PROOF - IMMIGRATION ACT, 1976, S.C. 
1976977, ©. 52, SS. 795 128 =-IMMIGRATION ACT; R.S.C. 19705 C >see mace wei 
TOCey, TCS) = IMM IGRATTON SRECULATIONS, -PART. 0257S. -28'G1)" 


2.10 Collyne Giwa-Salvador v. M.E.I. 


SPONSORSHIP - SPONSOREE ORDERED DEPORTED ON ALLEGATION THAT HE WAS NOT FREE TO MARRY 


- MINISTER'S PERMIT - CANADIAN MARRIAGE VALID - HUMANITARIAN AND COMPASSIONATE 
CONSIDERATIONS - IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, C. I-3, Se ei meer 
IMMIGRATION| REGULATIONS PARTS [59 °SSie 2801), (319 =) IMMIGRATION AGI 9 R Sr Cri 9i Orman cre 


Toes sou Sle sumed) ek MME GRATION FACT io (19764 , SaGa clo Ronn T side Demme mnie 


ee Ih A Evelyne Henriska v. M.E.I1. 


SPONSORSHIP - MARRIAGE OF CONVENIENCE - CASE DECIDED ON THE RECORD - IMMIGRATION 
ACT)< 1976, S.C. 1975-77, C, 52, 5S. 79) - IMMIGRATION APPEAL BOARD RUDE SG aao 7] omen 


CECE 


REFUGEES 


(hs Nee Eduardo Estanislao Encina-Perez and wife Ester Del Carmen Gallardo Rojas De 


REFUGEE CLAIM - MEMBER OF A POLITICAL GROUP - REFUGEE PROTECTED BY THE CONVENTION - 


HUMANITARIAN AND COMPASSIONATE CONSIDERATIONS - TRANSITIONAL - IMMIGRATION APPEAL 
BOARD ACT, R.S.C. 1970, .C, [-3, SSa. 1101) Ce), 145 150 IMMIGRATION AGT. -ReseComono 
C. I-2, 'S. 5(t) .- IMMIGRATION REGULATIONS, PART I, S. 28(7) = UNITED) NADTIOUS 


CONVENTION RELATING TO THE STATUS OF REFUGEES, ART. 1A(2). 


2.13 Jose Sebastian Cartes Soto v. M.E.I. 


REFUGEE CLAIM - CREDIBILITY - TRANSITIONAL - IMMIGRATION ACT, R.S.C. 1970, C. I-2, 
SS ICI) Ce) Cvi yy) C2) = IMMEGRATIONOAPPEAL BOARDDACT, RuSeOs VOT0 Ce tos) comme 
15: 


2.14 Maria Violetta Moyano Garay v. M.E.I. 


REFUGEE CLAIM - MEMBER OF A POLITICAL PARTY - SUBSEQUENT CHANGE IN GOVERNMENT - LOSS 
OF PROFESSIONAL POSITION - TRANSITIONAL - IMMIGRATION ACT, R.S.C. 1970, C. I-2, SS. 
5(t), 22 - IMMIGRATION REGULATIONS, PART I, S. 28(1) - IMMIGRATION APPEAL BOARD ACT 

R.S.C. 1970, C. I-3, SS. 14(b), 15(1), UNITED NATIONS CONVENTION RELATING TO THE 


STATUS OF REFUGEES, ART. 1A(2). 


eeac spehirun Kidane v. M.E.1. 


REFUGEE CLAIM - MEMBER OF A POLITICAL GROUP - MEMBER OF AN ETHNIC GROUP - 
TRAN SONAL eM A EON ACL Re hoo. Ce OO, CC. “T=2)" SSi S(t), “7U1(f); 22 - 
IMMIGRATION REGULATIONS, PART I, S. 28(1) = IMMIGRATION APPEAL BOARD ACT, R.S.C. 


PTO er tase SEL NLOinte) 2) TIS 15% 


216 D'Artagnan Julio Avila Gallardo v. M.E.I. 


REDUGHE CEM ——"CREDTB MET TY ——— MEMBER | OF Alb -ROLITEICAL PARTY = “TRANSITIONAL =< 
UMMEGR AM ONECAGT eu Rios On 19.00, saCwl—2) SS. 510t)), 97-(1)-Ce)) = IMMIGRATION REGULATIONS, 
PAR GD aM MiG nh AT hON MAP PD HALN BOARD AGRA NERG Ca aT CG. Bases. .11C1) Ged. 


2.17 Jut Wong Cheung v. M.E.1. 


REFUGEE CLAIM - CREDIBILITY - TRANSITIONAL - IMMIGRATION APPEAL BOARD ACT, R.S.C. 
TOTO OC Hehe erSoe Mma Gem G2is (C3) == UNET EDA NATTONSHCONVENTION RELATING TO” THE 
STATUS OF REFUGEES, ART. 1A(2). 


Bilis Angel Hernandez Magana and Digna Gloribel Lima De Hernandez v. M.E.I. 
REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - CREDIBILITY - IMMIGRATION 


ACT NG Homo C. 19 76<77 (Ce Seen Son 5 (1) 5 7OL1), 7402) =. UNITED NATIONS .CONVENTION 
REGATING (TO, THE STATUS OP REFUGEES; ART.) 7A(2) — “IMMIGRATION, ACT, R.S.c.. (1970, C. 


Tie ig (Ste) 7 Ge) 


MOTIONS FOR REOPENING APPEAL 


2.19 Bassam Adib El Charif v. M.E.I. 


MOTION FOR REOPENING APPEAL - GROUNDS CONSTITUTING NEW EVIDENCE - IMMIGRATION APPEAL 
BOAR DIPAGT sy Ris. Ci. 19 TOR C3), S67 15) 


JURISDICTION OF THE IMMIGRATION APPEAL BOARD 


Pin PNG, Ramon De Jesus Escobar v. M.E.I. 


JURISDICTION OF THE IMMIGRATION APPEAL BOARD - REFUGEE CLAIMANT ORDERED DEPORTED - 
SECTION 22 REPORT MADE UNDER THE IMMIGRATION ACT, 19528 = NOUR YN wh ED WARE 
PROCLAMATION OF THE IMMIGRATION ACT, 1976 SN DERE Re Ga ONT Ones cel ole) OR SLHE, 
IMMIGRATION AcT, (OO VSD ARGH TS sO NPP BALD im aRe PROSEEGLEVED "BRERGCT OF “THE 
NM Mild GIR AVTEIGO NMRA Citys 19) (Oe COMMING RAT ONEPACT ue eR vs. C 9970, Cue b= 2am Ss. EGC aiace aa 
IMMIGRATION REGULATIONS, PART I, S. 28(1) - IMMIGRATION ACT, 19 716, SPOS RO LOTTE Mets 
Pes Sma (2 ide bh) Ka) ese ahs) Cele 2205) 6D) on 85) Oy ATG 48,4 126Ca),. Ce), 
120) eiNM CRA TTONGMPPEAL BOARD ACT R.S. Ca 19700 C. T=3, S86 1101) Gods. C2), C3). 


nA Ranjit Singh Palak v. M.E.I. 


DEPORTATION ORDER - PERMANENT RESIDENT - ABANDONMENT OF PERMANENT RESIDENCE - 
INTENTION - IMMIGRATION ACT, R.S.C. 1970, C. I-2, S. 5(t) - IMMIGRATION REGULATIONS, 
PART I, S. DOC1) < IMMIGRATION ACT, 1976, S.C. ‘1976-77, C. 1525) S55 (2Cl yea 


SADIE WS: 


The appellant was admitted to Canada as a permanent resident and lett) Canada ior 
personal reasons only six weeks after his entering. He subsequently returned ten 
months after and was ordered deported on the ground that he had lost his permanent 


resident status. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski, D. Petrie Appeal heard: in 
Vancouver, June 21, 1978 Judgment pronounced: Junew 22m. 1906 Reasons by: C.M. 
Campbell (3 pp.), concurred in by F. Glogowski and D. Petrie Language of reasons: 
available in English and French Docket _no. 78-6072 Counsel: R.O. Rother, 


Barrister and Solicitor, for the appellant; I.D. Munn, Esq., for the respondent. 

Held (3-0) Appeal allowed on legal grounds and order of deportation quashed. The 
appellant on achieving landed status in Canada, intended to make thiiss country ehas 
home, he always intended to return and he did not lose his status as a landed 


immigrant. 


Dee Sahadeo Persaud v. M.E.I. 


DEPORTATION ORDER - PERMANENT RESIDENT - EVIDENCE - BURDEN OF PROOF - NON-DISCLOSURE 
OF PREVIOUS CONVICTIONS - TRANSITIONAL HUMANITARIAN AND COMPASSIONATE CONSIDERATIONS 
= IMMIGRATION ACT,c RiS.C. 1970,).C) T-2, SS. 5€d);, 72), 1801) CelCtv iat 
25°= IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, C. I=-3, S. 11 = IMMIGRATION ACT, 
1976. SiC. 191Om TL, Co Geese tg 2) (ayy “27.01. Cady Cov abe Cl, alien aque ace 


The appellant was ordered deported because he failed to diselose his previous 
criminal convictions when he was admitted as a permanent resident in Canada. 


Coram: A.B. Weselak (Vice-Chairman), D. Petrie, R. Tremblay Appeal heard: in 


Toronto, August 23, 1978 Judgment pronounced: August 23, 1978 Reasons by: D. 
Petrie (8 pp.), concurred in by A.B. Weselak and R. Tremblay Language of reasons: 


available in English and French Docket no.: 78-9036 Counsel: A. Mintz, 
Barrister and Solicitor, for the appellant; M. Bhabha, Esq., for the respondent. 


Held (3-0) Appeal allowed on both legal and equitable grounds. The Department has 
not adequately proven that the certificate of conviction refers to the appellant, 
the similarity in data and the discrepancy in evidence given by the appellant is not 
sufficient to support the deportation order, and having regard to all the 
circumstances of the case, there are grounds for granting special relief. M.M.I. v. 
Brooks (1974) (S7€oR. 850, 36 D.L.R. (34): S22, Set ae 


PSS) Kenneth Jimmy Webber v. M.E.I. 


JURISDICTION OF THE IMMIGRATION APPEAL BOARD - ADJUDICATOR FINDING PERSON NOT 
PERMANENT RESIDENT - REVIEW BY THE BOARD OF THE DECISION OF THE ADJUDICATOR - 
ORCA MIO IMO, Worn SAGs, ISSR Ce wea Bish WAC )c 


REMOVAL ORDER - PERMANENT RESIDENT ~ ABANDONMENT OF PERMANENT RESIDENCE - INTENTION 
- OUTSIDE OF CANADA FOR MORE THAN 183 DAYS - NO RETURNING RESIDENT PERMIT - 
PRESUMPTION OF ABANDONMENT OF PERMANENT RESIDENCE IN SECTION 24(2) - BURDEN OF PROOF 
~ IMMIGRATION “ACT, 1976, (5.6. 1976-77, /C. 52, SS... 201), V8 C1), 5 C4) Ot ee ean 
f2UT) art volD. wapoke) Cdiee 20h) wen G2la0 So(5) i hy eae C4 ye 


The appellant was admitted as a permanent resident of Canada and left Canada for 
personal reasons remaining outside the country for more than 183 days. He returned 
without a permanent resident permit, and sought admission as a permanent resident. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti, E. Teitelbaum Appeal heard: in 
Toronto, June 14, 1978 Judgment pronounced: June 14, 1978 Reasons by: A.B. 
Weselak (15 pp.), concurred in by U. Benedetti and E. Teitelbaum Language of 
reasons: available in English and French Docket no.: 78-9125 Counsel: E. 


Beckett, Esq., for the appellant; W.A. MacIntyre, Esq., for the respondent. 


Held (3-0) Appeal allowed on legal grounds and exclusion order quashed. The Board 
has jurisdiction to review the decision of the adjudicator under the provisions of 
section 24(2) of the Immigration Act, 1976 and consequently to decide the appeal 
pursuant to section 72(1 of the Immigration Act, 1976. On the evidence, the 
appellant did not intend to abandon his permanent resident status in Canada. The 


EAE as 


presumption contained in section 24(2) of the Act, especially by the use of the word 
"deemed" is a rebuttable one, not an absolute one, so the onus is on the appellant 
to satisfy the Immigration Officer or the adjudicator, that he did not intend to 
abandon Canada as his place of permanent residence, Reva reser ie Oil) mets. ane SuoRe. 
Cleo Cee Ge Gana  eMnMa i. (19709) Ce R. 699; Srivastava v.) MOM.L. (C1973)..F.c. 138, 
26 Da LicRi goad ri 


eed! Magdi Halim Alexander v. M.E.1. 


JURISDICTION OF THE IMMIGRATION APPEAL BOARD - ADJUDICATOR FINDING PERSON NOT 
PERMANENT RESIDENT - REVIEW BY THE BOARD OF THE DECISION OF THE ADJUDICATOR - 
DAMIAN ELONSACT MASONS CCH STO =nT. ce) S25 Sw etl) s 


REMOVAL ORDER - PERMANENT RESIDENT - ABANDONMENT OF PERMANENT RESIDENCE - INTENTION 
- OUTSIDE OF CANADA FOR LESS THAN 183 DAYS - BURDEN OF PROOF - IMMIGRATION ACT, 
Rom Omer Cr Tecrss (5 (iE) oT Ct) Ce), 220) 26(1),, 7201) Ca), (7561) (a) = IMMIGRATION 
BOM OM Cn OTS = TP aie 52, SOK eC OCT) yo 24 ty. 32°05) Cb) . tie 


The appellant was admitted to Canada as a permanent resident and left Canada for 
personal reasons. He subsequently returned and was ordered deported on the ground 
that he had lost his permanent resident status. 


Coram: A.B. Weselak (Vice-Chairman), D. Petrie, E. Teitelbaum Appeal _ heard: in 
Moroniton you, mlowmads aS Judgment pronounced: July 13, 1978 Reasons by: A.B. 
Weselak (8 pp.), concurred in by D. Petrie and E. Teitelbaum Language of reasons: 
available in English and French Docket _ no.: 78-9138 Counsel: A. Wood, Esq., 


for the appellant, W.A. ‘MacIntyre, Esq.,\for) the respondent. 


Held (3-0) Appeal allowed on legal grounds and exclusion order quashed. The whole 
opythendeciisiony of) thevadjudzcatoryisi subject) to) review. and) revision, the appellant 
may tender evidence before the Board which the Board must receive as long as it is 
relevant and admissible in relation not only to the merits of the appeal but also as 
COMMU ReMi HON Ofer NLS TecTOn wicheuboard imuisit, yconsider) both the evidence 
received at the inquiry and at the hearing of the appeal, assess and interpret this 
evidence as a whole, and reach a decision based on this evidence. The Board has 
jurisdiction to entertain the appeal pursuant to section 72(1) of the Immigration 
Act, 1975 since it finds on the evidence that the appellant who has been granted 
landed status has showed that he did not cease to be a permanent resident pursuant 
to section 24(1) of the Immigration Act, 1976, in that he did not have the intention 
of abandoning Canada as his place of residence. Bryce, Maurice Denzil Vie Mie ie lie 
(F.C.A.,. mo.’ A=-289-78),. Pratte, Heald, Urie, 26th July 1975 (not yet reported) ; 
cnoue ive MMe Ltt eR Cl NOs Webber) Kenneth Jimmy) vi Mo Bot. (1a. B.. 78-9125), 
Weselak, Benedetti, Teitelbaum, 74th June 1975 (not yet reported); Gana v. M.M.I. 
(ASTOR S.C1R. 699; Srivastava cvi MM L. (1oTs) oC. 138). 36 Dubs. | (3d 


WMG Francis Regan NM. Bis aki. 
JURISDICTION OF THE IMMIGRATION APPEAL BOARD - IMMIGRATION ACT, 1976, S.C. 1976-77, 
CEA DOR, ese Ge CAO: 


REMOVAL ORDER - PERMANENT RESIDENT - ABANDONMENT OF PERMANENT RESIDENCE - INTENTION 
- PERMANENT RESIDENCE OBTAINED IN OTHER COUNTRY - OUTSIDE CANADA FOR SHORT PERIODS 
ANDUE@OR CA (TEMPORARY (PURPOSE — IMMIGRATION JACT, 1976, Sic.’ 1976-77) °C. 52,088. 901), 
SMCZI Coley PAO Ue SA low Golly 


The appellant upon arrival in Canada was admitted as a landed immigrant. About five 
years later, he was admitted into the United States as a permanent resident. He was 
apparently crossing between the United States and Canada fairly frequently in the 
Coursem Tot huss) prohes sonal, Vaccrdwit 1es% The evidence showed that he always 
maintained a home in Canada, he is married to a Canadian landed immigrant and both 
are working permanently in Canada. 


Coram: J.V. Scott (Chairman), J.-P. Houle, R. Tremblay Appeal heard: in Montreal, 
June 28, 1978 Judgment pronounced: August 9, 1978 Reasons by: J.V. Scott (6 
pp.), coneurred in by J.-P. Houle and R. Tremblay Language of reasons: available 
in. English and’ French Docket no.: 78-1065 Counsel: Mrs. V. Regan, for the 


appellant; JoR. St-Louls, Esq .),))for the respondent. 


Held (3-0) Appeal allowed on legal grounds, order of deportation quashed. The 
appellant has not lost his status as a permanent resident of Canada, although he had 
acquired permanent status in the United States; his evidence respecting his real 
intention, his animus manendi, insofar as Canada was concerned was unshaken in 


examination and cross-examination. Webber, Kenneth Jimmy v. M.E.1I. (EP OAL BS. 78 9:125)) 


= QE 


Weselak, Benedetti, Teitelbaum, 14th June 1978 (not yet reported); Wenber, v. M.M.1I. 


MOT LA.C. 292; Sciortino vsoM.M.I. 10 T.A.C. 347; Kilkenny, BrivatveGn Me (Ga Bis 
76-9024), Weselak, Benedetti, Glogowski, 9th February ThE (not yet reported); Inoue 


v. M.M.I. 11 I.A.C. 410. 


2.6 Lise Easton v. M.E.I. 
SPONSORSHIP - SPONSOREE CONVICTED OF MANSLAUGHTER - CASE DECIDED ON THE RECORD - 


IMMIGRATION ACT, 1976, S.C. 1976-77, ¢. ‘52, “SS. -78, 19) “125(3),0°t20 ==" Seon oH 
ACT ea oe C mM OTOG Ce Tees. Sh CG), 


The ground for refusal of the sponsorship was that the husband sponsored had been 
convicted of manslaughter and found inadmissible pursuant to section 5(d) of the 
Immigration Act, 1952 (repealed). 


Coram: J.-P. Houle (Vice-Chairman), G. Legaré, R. Tremblay Appeal heard: in 
Montreal, May 29, 1978 Judgment pronounced: May 29, 1978 Reasons by: J.-P. 
Houle (2 pp.), concurred in by G. Legaré and R. Tremblay Language of reasons: 
available in English and French Docket no.: 77-1090 Counsel: M.A. Kulba, Esq., 


for the respondent. 


Held (3-9) Appeal dismissed. The husband of the appellant is a prohibited person 
described in section 19(2)(a)(ii) of the Immigration Act, 1976. 


ENG Maria Teresa Greco v. M.E.I. 


SPONSORSHIP - SECURITY CERTIFICATE = IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 
79, 7903), 83(1), 125(3) - IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970) Ca ul—3y omeeee 


SECURITY CERTIFICATE - SPONSORSHIP - EFFECT OF S. 83 OF THE IMMIGRATION ACT, 1976. 
Pursuant to section 21 of the Immigration Appeal Board Act, R.S.C. 1979, c. I-3 


(repealed), a security certificate regarding the sponsored application for landing 
was filed with the Immigration Appeal Board. 


Coram: J.-P. Houle (Vice-Chairman), F. Glogowski, R. Tremblay Appeal heard: in 
Montreal, April 19, and June 7, 1978 Judgment pronounced: June 7, 197 Reasons 
by: J.-P. Houle (2 pp.), coneurred in by F. Glogowski and R. Tremblay Language of 
reasons: available in English and French Docket no.: 77-1152 Counsel: N. Brott, 


Barrister and Solicitor, for the appellant; S. Marcoux-Paquette, Barrister and 
Solicitor for the respondent. 


Held (3-0) Appeal dismissed. Pursuant to section 83 of the Immigration Act, 1976, 
the Board was unable to do otherwise. 


Preis! Wladyslaw Poplawski v. M.E.I. 


SPONSORSHIP - MARRIAGE OF CONVENIENCE - WITHDRAWAL OF SPONSORSHIP = DEPORTATION OF 
THE SPONSOREE - SECOND SPONSORSHIP APPLICATION = IMMIGRATION ACT, R.S.C. 1970, C. 
L<2, SS. 5(t),- 2801). - IMMIGRATION “APPEAL “BOARD ACTS R..S<C. 91970), 8004 D3 saennnnD gare 
IMMIGRATION ACT, 19764.°S.C. 1970-17, Co be, SS. 79,. 12563)" M26 ee IMugoRetroN 
REGUUATEONS e198, as. Ga ie 


The appellant married the sponsoree while she was in Canada on a visitor's visa and 


he then sponsored her. He signed a statutory declaration withdrawing the 
sponsorship which resulted in the issue of an order of deportation against the 
sponsoree. The day before her deportation he submitted a new sponsorship 


application. 


Coram: F. Glogowski (Vice-Chairman), R. Tremblay, U. Benedetti Appeal heard: in 
Moronbho, July. ace. Sino Judgment pronounced: July 27, 1978 Reasons by: R. 
Tremblay (6 pp.), concurred in by F. Glogowski and U. Benedetti Language of 
reasons: available in English and French Docket no.: 78-9103 Counsel: T. Lobu, 


Esq., for the appellant; L. Williams, Esq., for the respondent. 


Held (3-0) The appeal is dismissed. The Board finds that the sponsoree has used the 
sponsor to remain in Canada and is of the opinion that their marriage was one of 
convenience and that she was ready to use all means to stay in Canada. 


2.9 Donna Marie Singh v. M.E.I. 


SPONSORSHIP - BIGAMOUS MARRIAGE - BURDEN OF PROOF - IMMIGRATION ACT, 1976, S.C. 
ica ieee Sh Toye 120 = SEMMIGRATION ACT, "RiSi.0,) 1970, Cc. 1-2; SS. 5(t), 
Tacomas) —eiIMMEGRATTON REGULATDONSH =PART 2 D3 "Se 128. C4) . 

The appellant made an application to sponsor her husband after their marriage. 1s 
is alleged as ground for refusal of the sponsorship that the sponsoree was already 
married in india before he arrived in Canada. They record contains ‘wratten 


allegations in respect of this previous marriage and a declaration signed by the 
sponsoree to contradict these pieces of evidence. 


Coram: A.B. Weselak (Vice-Chairman), D. Petrie, R. Tremblay Appeal heard: in 
Tononto, August 23.55 1973 Judgment pronounced: August 23, 1978 Reasons by: A.B. 
Weselak (3 pp.), coneurred in by D. Petrie and R. Tremblay Language of reasons: 
available in English and French Docket no.: 78-9088 Counsel: M. Bhabha, Esq. 


for the respondent. 


Held (3-0) Appeal dismissed. There is sufficient evidence to conclude that the 
sponsoree was previously married and the declaration of the sponsoree which is 
self-serving is suspect, the sponsoree was not free to marry the sponsor and he is 
not within the family class which is eligible for sponsorship. Enem, Rhonda Leslie 
Vielen Ab. 7794 70),0 Weselak, Benedettij Petrie, 10th May 1976. (not yet 


reported). 


ALS IC) Collyne Giwa-Salvador v. M.E.I. 


SPONSORSHIP - SPONSOREE ORDERED DEPORTED ON ALLEGATION THAT HE WAS NOT FREE TO MARRY 


- MINISTER'S PERMIT - CANADIAN MARRIAGE VALID - HUMANITARIAN AND COMPASSIONATE 
CONSE DE RA TLLONS =i IMMUGRADLONSRAPPRBAL. BOARDS SACT,. RasSsC.. 1970, Co. £-3, Ss Vi = 
IMMIGRATION REGULATIONS, PART I, SS. Poli eon CEMMIGRATEON ACTS Re Se. 19705" C. 


oes ti (3) MR IMMECRATION ACT, 1976,0S Gs04976=115 Co0 52," Sul 79. 


The wmappeltantky filed Manwvappls cation to tisponsor “hery husband in’ |) Canada’ which 
application was refused on the ground that the sponsoree was not free to marry since 
he had alleged, believing it would be to his advantage, that he was married with a 
child in Nigeria. A deportation order was then issued and waS appealed to the 
Federal Court and quashed on a point of law. 


CornamiarJe. pscout)) (Chairman)ys GoM. ssCampbell, EB. Teitelbaum Appeal heard: in 
Vancouver, August 16, 1978 Judgment pronounced: August 25, 1978 Reasons by: 
C.M. Campbell (5 pp.), coneurred in by J.V. Scott and E. Teitelbaum Language of 
reasons: available in English and French Docket _no.: 78-6004 Counsel: B. 


DveInGelLd Ebanrieten wandssOLlt1eLtor. for the appelilantsiyC.J. Dickey; Esq: ," for the 
respondent. 


Held (3-0) Appeal allowed on equitable grounds. The sponsoree appeared to have lied 
inudectVaring he vhadiariwate and ‘child’ in) Nigeria, his) Canadian’ marriage: to the 
appellant is found to be valid and the relationship appears to be genuine. 


Onna Evelyne Henriska v. M.E.I. 


SPONSORSHIP - MARRIAGE OF CONVENIENCE - CASE DECIDED ON THE RECORD - IMMIGRATION 
Mot eee Opto Cho LO=— fit eg) isi, 909) = IMMIGRATION: APPEAL ‘BOARD. RULES, 19755) Rs 


BCs. 


Coram: J.-P. Houle (Vice-Chairman), F. Glogowski, R. Tremblay Appeal heard: in 
Montreal, August 29, 1978 Judgment pronounced: August 29, 197 Reasons by: 
JA- owe noUle C2 “pp. Geeconcurmed Mmmby /PimiGlogowski “anid) Re | Tremblay Language of 
reasons: available in English and French Docket no.: 78-1004 

Held (3-0) Appeal allowed on legal grounds. The sponsorship application was refused 
on the sole ground that the marriage was entered into to facilitate admission into 
Canada. Relying on the record filed there is no evidence to support the ground of 
refusal. 


PLE \\ #23 Eduardo Estanislao Encina-Perez and wife Ester Del Carmen Gallardo Rojas De 
Encina v. M.E.1; 


REFUGEE CLAIM - MEMBER OF A POLITICAL GROUP - REFUGEE PROTECTED BY THE CONVENTION - 
HUMANITARIAN AND COMPASSIONATE CONSIDERATIONS - TRANSITIONAL - IMMIGRATION APPEAL 
BOARDER CT Robe GL 1970) Gs a3, sSse etc hiCe ly) IA, 15 DMMIGRATION ACT, R.S.C. 1970, 
Go lees AS. SL). =) IMMIGRATION REGULATIONS, PART I, S. 2001) - UNITED NATIONS 
CONVENTION RELATING TO THE STATUS OF REFUGEES, ART. 1A(2). 


cee 


The husband, appellant, claiming refugee status on the ground that he had been an 
active member in the labour union movements in Chile and that he was a strong 
supporter of the Allende Regime before the coup aa | AS oe, As ah Pesuise ote chs 
membership, his wife and children were victims of harassments after the husband had 


Left. Cnive’, 


Coram: J.-P. Houle (Vice-Chairman), F. Glogowski, G. Legaré Appeal heard: in 
Montreal, April 13, 1978 ° Judgment pronounced: April 13, 1978 Reasons by: F. 
Glogowski (5 pp.), concurred in by J.-P. Houle and G. Legare Language of reasons: 
available in English and French Docket _no.: 78-1013 78-1013A Counsel: G. 


Sciortino, Barrister and Solicitor, for the appellants; MOA. Kullibay. (hisGin, pet ormmnc ae 


respondent. 


Held (3-0) Appeal dismissed, orders of deportation quashed, landings directed. On 
the evidence, the political activities of the male appellant before the coup d'Etat 
in 1973 gave reasonable. grounds to) bettevesunate he mis aa refugee protected by the 
Convention and that he would fear persecution if he would return to Chile. ASS ous 
his wife, although there are no reasonable grounds for believing that) Sheseiss a 
refugee protected by the Convention, there is sufficient evidence to grant her 
special relief on the ground that she and the children would suffer unusual hardship 
if they were separated from the husband. Diocaretz Urrutia, Pablo Eric vs Mipeine erie 
(IVALB. 78-1014), Glogowski, Houle, Legaré, 12th) April 1978 (not yet reported). 


2.12? Jose Sebastian Cartes Soto v. M.E.I. 


REFUGEE CLAIM - CREDIBILITY - TRANSITIONAL - IMMIGRATION ACT, R.S.C. 1970, C. I-2, 
SS... 1801) Ce) (vi), (2) >= VIMMIGRATION APPEAL. (BOARD ACT ,) RWS Ca 197 0%) Gar ie eee eens 


ioke 


Ine appellant “arrd ved sin Canada sas a Visitor. He filed a claim to refugee status 
only when his wife and children came to join him in Canada. He alleged that he lost 
his job because he was a member of the Socialist Party in Chile but from the 
evidence at the inquiry and at the hearing it appeared that his real intention in 
eoming to Canada was to come permanently, and that he made his refugee claim only as 
an las resort an vorders tos tay) sCanada\, 


Coram: J.-P. Houle (Vice-Chairman), G. Legaré, R. Tremblay Appeal heard: in 
Monitreal, Aprad 926, 1978 Judgment pronounced: April 28, 197 Reasons _ by: 
J.-P. Houle (7 pp.), econeurred in by G. Legare and R. Tremblay Language of 
reasons: available in English and French Docket _no.: 78-1165 Counsel: W.E. 


Wener,° Barrister and “Solicitor, for ‘the appellants) MoAY Kuba jetsam manor cic 
respondent. 


Held (3-0) Appeal dismissed, order of deportation quashed and landing directed. The 
appellant is not a refugee as defined in the Convention but there are reasonable 
doubts that if he were returned to his country, Chile, he would suffer unusual 
hardship and that he would then become a refugee. 


2.14 Maria Violetta Moyano Garay v. M.E.1. 


REFUGEE CLAIM - MEMBER OF A POLITICAL PARTY - SUBSEQUENT CHANGE IN GOVERNMENT - LOSS 
OF PROFESSIONAL, POSITION = TRANSITIONAL = IMMIGRATION ACT, RiS.C.9 19705 C.bitecuroo. 
5(t), 22 - IMMIGRATION REGULATIONS, PART I, S. 26(1) - IMMIGRATION APPEAL BOARD AGT, 
R.8.C. 1970, C. I=3, SS. 140d), 15¢1), UNITED NATIONS» CONVENTION “RELDAT NCI OMI 
STATUS OF REFUGEES, ART. 1A(2). 


The appellant is a citizen of Chile and because of her active membership in the 
Socialist Party before the coup in 1973, she was victim of numerous harassments such 
as losing her job as a nurse in a public institution and the only way she could 
support herself was to operate a little grocery store. 


Coram: J.-P. Houle (Vice-Chairman), F. Glogowski, R. Tremblay Appeal heard: in 
Montreal, June 6, 1978 Judgment pronounced: June 7, 1978 Reasons by: J.-P. 
Houle (5 pp.), concurred in by F. Glogowski and R. Tremblay Language of reasons: 
available in English and French Docket no.: 78-1025 Counsel: W.G. Morris, 


Barrister and Solicitor, for the appellant; J.R. St-Louis, Esq., for the respondent. 


Held (3-0) Appeal dismissed, order of deportation quashed and landing directed. 
Although Spain might receive her, this is not pertinent since ordering the execution 
of the deportation especially after the time she already lived in Canada and the 
fact that she claimed political refugee status would be tantamount to assume the 
risk of placing the appellant in a situation where it would be plausible that she 
would become a refugee as defined in the Convention. 


2.15 Behirun Kidane v. M.E.I. 


REFUGEE CLAIM - MEMBER OF A POLITICAL GROUP - MEMBER OF AN ETHNIC GROUP - 
avert SiN eT TON ACT Ane sricr 1970, .C. (122,0 S85 BO), 701) (fy, 22 -- 
IMMIGRATION REGULATIONS, PART I, S. 28(1) - IMMIGRATION APPEAL BOARD ACT, R.S.C. 


Poe Ce = 3, 8 SG WC ee) 6: ity ide 


Thesappellant. an Eritrean), ci rst sarrivediviniCanada as-a visitor, and obtained an 
extension under the same status, and subsequently obtained five extensions as a 
student. ivetsmonly almost 2° yearsmatter his arvrival’ ‘into ’Canada that he submitted 
a claim to refugee status. The reason why he waited so long is that he was hoping 
that the situation between Ethiopia and Eritrea would get better and result in 
peace. 


Coram: J.-P. Houle (Vice-Chairman), F. Glogowski, R. Tremblay Appeal heard: in 
Montreal, June 8, 1978 Judgment pronounced: June 8, 1978 Reasons by: F. 
Ghorowskims@o.) pp oe). uconcurred sit nu vbiallild. Houle and R. Tremblay Language of 
reasons: available in English and French Docket no.: 78-1043 Counsel: J. Grey, 


Parrdiister and "Solicitor, for” thevappellant;, MEA. *Kulba;, hsq., for itheiirespondent. 


Held (3-0) Appeal dismissed, order of deportation quashed and landing directed. The 
appellant was considered a credible witness and found to meet the criteria of a 
refugee as defined in the ees e Nataons {Convention relating to the status of the 
refugees. Diocaretz Urruti Pablo Sriow. Mobs le (1.A.B. 78-1014), Houle, Legaré, 
Glogowski, 72th Apri y 7978 aera yet reported). 


2.16 D'tArtagnan Julio Avila Gallardo v. M.E.I1. 


REFUGEE CLAIM - CREDIBILITY - MEMBER OF A POLITICAL PARTY - TRANSITIONAL - 
IMMIGRATION ACT, R.S.C. 1970, C. I-2, SS. 5(t), 7(1)(c) - IMMIGRATION REGULATIONS, 
PART Oi oGamloCl) =) DMMEGRATION APPEAL BOARD ACT, RYS.C2° 19705 C.T=3, Ss ICT) Ce). 


ihe appellant, a citizen of Chile, arrived’ in Canada as..a’ visitor after spending 
more than 2 years in Argentina. He Tondymetaimed rehucee istatusy for sthey first, tame 
after he had obtained an extension of his Canadian visitor's visa. At the hearing 
there were contradictions between his declaration and his testimony and some 
exaggeration on the treatment he had received while in detention in Chile. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti, D. Petrie Appeal _ heard: in 
Toronto, June 29, 1978 Judgment pronounced: June 29, 1978 Reasons by: U. 
Benedetti (8 pp.), coneurred in by A.B. Weselak and D. Petrie Language _ of 
reasons: available in English and French Docket no.: 78-9100 Counsel: T.W. 
Morrison, Esq., for the appellant; Ll: Williams, Esq., for the respondent. 

Held (3-0) Appeal dismissed. The appellant is not a refugee protected by the 


Convention, he does not appear to be a credible witness, moreover, the method he 
employed to enter Canada and his actions thereafter were not those of a person 
trying to be recognized as a political refugee. 


2.17 Jut Wong Cheung v. M.E.I1. 


REFUGEE CLAIM - CREDIBILITY - TRANSITIONAL - IMMIGRATION APPEAL BOARD ACT, R.S.C. 
4970), 0G. lesan SS TUL) iCcos 19G!S C3) = UNITED «NATIONS CONVENTION RELATING -TO THE 
STATUS OR REFUGEES,, ARE Mra Ceyr 


The applicant arrived in Canada as a member of a crew and remained here after the 
departure of, ‘the (ship. He remained in Canada illegally for almost four years 
without reporting to the Immigration authorities or making any claim to refugee 
status. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti, E. Teitelbaum Appeal heard: in 


Toronto, July 19, 1978 Judgment pronounced: July 19, 1978 Reasons by: A.B. 
Weselak (5 pp.), concurred in by U. Benedetti and E. Teitelbaum Language of 
reasons: available in English and French Docket no.: 77-9426 Counsel: I.W. 
Bandynhe Darr isperss andmoollen tor. Term ysbhe appellant; (Mo Bhabha, “Esq.,\9 for the 


respondent. 


Held (3-0) Claim refused to proceed and execution of deportation order directed. 
The The appellant's desire to stay in Canada as a refugee is prompted not by persecution 
but by the fact that he does not agree with the political ideologies of the Red 
Chinese regime and does not approve of the existing social economic base of their 
society. The delay in making his claim casts doubt on his credibility. Mi cea. 
Diaz-Fuentes (1974) F.C. 331, 52 D.L.R. (3d) 463; Lugano v. M.M.1. (1976) 2OATINGy, 
4368. 


3 


ee 
2419 Angel Hernandez Magana and Digna Gloribel Lima De Hernandez v. M.E.I. 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - CREDIBILITY - IMMIGRATION 
ACT, 1976, S.C. 1976-77, C. 52, SS. 45(1), 70(1), 71(2) = UNITED NATIONS CONVENTION 
RELATING TO THE STATUS OF REFUGEES, ART. 1A(2) - IMMIGRATION ACT, R.S.C. 1970, C. 
Ein eS. mal) WED. 


The female applicant arrived in Canada as a visitor and was followed by her husband 
and her Shour, children. Their: claims to refugee status are mainly based on the fact 
that the female applicant had been kidnapped "by a right-wing group" and held 
incommunicado for about three weeks in order that she would change her attitude 


toward the government. 


Coram: Jd. = Houle (Vice-Chardman), sh. Glagowski,, hy lremblay Appeal heard: in 
Montreaun, Aaeust 287511978 Judgment pronounced: August Zoe ne Nike Reasons by: F. 
Glosowski 69s Dp.)), concurne ding bys wpm Houlke and Ri. Dirembalay Language of 
reasons: available in English and French Docket no.: 78-1071 78-1071A. 


Held (3-0) Applications refused to proceed and applicants are not Convention 
refugees. There is nothing to indicate that the female applicant was in fact 
politically involved and that her kidnapping was really Of polditucals macurner 


2.19 Bassam Adib El Charif v. M.E.I1. 


MOTION FOR REOPENING APPEAL - GROUNDS CONSTITUTING NEW EVIDENCE - IMMIGRATION APPEAL 
BOARD ACES ReSsC. W9TO, (C. ta3, se 1D 


The new evidence introduced to support the reopening of the appeal is that the 
petitioner is now married to a Canadian citizen, a child is born of that manriage 
and that the petitioner has now completely rehabilitated himself. 


Coram: J.-P. Houle (Vice-Chairman), G. Legaré, R. Tremblay Appeal_heard: in 
Montreal, May 25, 1978 Judgment pronounced: May 25, 1978 Reasons by: J.-P. 
Houle (3 pp.), coneurred:in by G. Legare and R. Tremblay Language of reasons: 
available in English and French Docket _no.: 73-2804 Counsel: J.H. Greyi, 


Barrister and Solicitor, flor the appellant; M.A. Kulba, Esq., for ythesirespondent. 


Held (3-0) Motion allowed. The new facts creating a change of circumstances do not 
constitute ex post facto evidence which would not be admissible and the petitioner 
hass not, sat they time of) presentation of his, motion, .exhausteday aumige asec cml 
remedies a Cha navies Mil «Only Gr. rane Oi 


2.20 Ramon De Jesus Escobar v. M.E.I. 


JURISDICTION OF THE IMMIGRATION APPEAL BOARD - REFUGEE CLAIMANT ORDERED DEPORTED - 
SECTION 22 REPORT MADE UNDER THE IMMIGRATION ACT, 1952 - INQUIRY HELD AFTER 


PROCLAMATION OF THE IMMIGRATION ACT, 1976 - INTERPRETATION OF S. 126(c) OF THE 
IMMIGRATION ACT, 1976 - VESTED RIGHTS OF APPEAL - RETROSPECTIVE EFFECT OF THE 
UMMUGRATLLON GACT S976 9= IMMEGRATEONS ACT, RaS1C.0 1970), 6G) L=2e ose (Gro pammmre 2 meme 


IMMIGRADEON S REGULATIONS, PART Te eSe 280 1)s =) IMMEGRATLION AGT) 19:76 (ais Chums) Simone 


D2, so. 1901), (2yCd),) 2001 )fa), 2303) Ce), S2t5) Co), 45, 46, FP, ren tee (ew) mee 
T28CU) = IMMIGRATION. APPEAL (BOARD ACT. .R. Ss.) °19705,C. I=3, SS. OCT) Mian Cee 


The inquiry held in respect of the appellant commenced and was made pursuant to a 


report under section 22 of the Immigration Act, 1952. The exclusion order resulting 
from this inquiry was made after the proclamation of the Immigration NOt 1 Si6i The 


eounsel for the respondent submitted that the Board has jurisdiction to deal with 
this matter pursuant to section 11(3) of the Immigration Appeal Board Act (repealed) 
since the appellant's right of appeal became a vested right when the section 22 
report was made, and if the matter was dealt with under the immigration Act, 1976, 
it would deprive him of his vested right. ‘tN eae 


Coram: J.V. Scott (Chairman), J.-P. Houle, R. Tremblay Appeal heard: in Montreal, 


June 28, 1978 Judgment pronounced: August 9, 1978 Reasons by: J.V. Scott (4 
pp.), coneurred in by J.-P. Houle and R. Tremblay Language of reasons: available 
in English and French Docket no.: 78-1064 Counsel: R. Deguire, Barrister and 


Solicitor, for the appellant; S. Marcoux-Paquette, Barrister and Solicitor, “form tne 
respondent. 


Held (3-0) Board has no jurisdiction. Section 126(c), by equating a report under 
section 22 of the Immigration Act, 1952 to section 20(1)(a) of the Immigration Act, 
1976, retrospectively changes not only the procedure but the Pi ghus win respect of a 
person who claims to be a refugee. The plain wording of this section leaves little 
doubt that the intention of Parliament was to substitute the new rights for the old 
even in respect of persons against whom proceedings had started before proclamation. 


Dixie v. Royal Columbian Hospital (1941) 2 D.L.R. 138; William v. Irvine (1893) 22 
SiohniG em iOion 
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DEPORTATION ORDERS 


sa Omar Ahmad Mohammed Bakir v. M.E.I. 


DEPORTATION ORDER - PERMANENT RESIDENT - CONVICTED OF THEFT UNDER $200. - ORDERED 
DEPORTED UNDER S. 18(1)(e)(ii) OF THE IMMIGRATION ACT, 1952 - NO SIMILAR PROVISIONS 
UNDER THE IMMIGRATION ACT, 1976 - INTERPRETATION OF S. 125(3) OF THE IMMIGRATION 


ACT, 1976 = RETROSPECTIVE EFFECT - TRANSITIONAL = IMMIGRATION ACT, R.S.C. 1970, Cc. 
Doryes Seabee) Cll) sen 2) ys ic> = SIMMIGRATION | ACT, 11976, 05.G> 1970=77, C. 52, SS. 
Fi Cae ec Clade 2503) 4. feo \rustCRIMENAL CODE, RoS.Cp 1970; Cy C538; ss. 
POULD), TeaGh) = INTERPRETATION ACT, RuaSvcCe 1970, Ce L<23,' SS. 35, 36. 


SECURLIY SChR TORU CALE Seb hE Chem tMMcGCRALTLONSARPPSALS BOARD ACT, ReS.C. 1970), «Cc. 1-3, 
So Gl D IOMEBC YEO (Nee, AS)(Op, SioGy, RIS ee aoe Roane 


352 Andrew Edward Mucha v. M.E.I 


DEPORTATION ORDER - PERMANENT RESIDENT - CONVICTED OF OFFENCES UNDER THE CRIMINAL 
CODES = TRANSL CONAL GH, LMMIGRATION ACT, ReS.C. 1970, C. -l+2,°SS.. 1601) Ce)(ii), C2) = 
TUMUGRATIONS AGT. (1970,05S.Crlo7 6-11 yo-C. 52, S.) 2701) 0d). = CRIMINAL CODE, R.).C:. 
IS VOMe Leste eo Ie (22s NARCOTIC CONTROL ACT, RoSvCs T970,0C. N-1; 5s. 1s 


3) Mindette Heather Marie Pennant v. M.E.I. 


DEPORTATION ORDER - PERMANENT RESIDENT - CONVICTED OF CRIMINAL OFFENCES PURSUANT TO 
THE IMMIGRATION ACT, 1952 - NO SIMILAR PROVISIONS UNDER THE IMMIGRATION ACT, 1976 - 
TRANS [TIONAL (me MMEGRATION ACT, RiSeC. 1970, Ce2I=2, SS) 18CI9e) Cli), (C2); 25. - 
IMMIGRATION REGULATIONS, PART I, S. 31(1)(ce) = IMMIGRATION ACT, 1976, S.C. 1976-77, 
Go F246 S8— 2s 72, VEC, WEG) cs Ces Vap Keen iain (Ae ht Leis PARTS 
BSG pO GD Pcl GIDm— INTE RERE LATCONG ACHR Se Count OiiOlMnIGel L236 


3.4 Haralampos or Charalampe or Robert Giannakis v. M.E.1I. 


DEPORTATION ORDER - PERMANENT RESIDENT - ORDERED DEPORTED UNDER THE IMMIGRATION ACT, 
1952, PURSUANT TO TWO GROUNDS - TRANSITIONAL - GROUNDS IN THE ORDER ARE SEVERABLE - 


COMPASSIONATE AND HUMANITARIAN CONSIDERATIONS = IMMIGRATION ACT, R.S.C. 1970, C. 
arms) an OL mC GDh Ge) i Givlts mmm (Cyc) ee Pe? Omir EMMEGRATTONSSREGULATDONGS, PART OL; Si 
PICT) CO) Gc IMMER Nea, OW Selo WOVGEIiy We S25 Ss GPa eae MCs Dir 


12SiG) = ENTE REREAD ONMACT je RS Ce al9 (0) Ce, el 23. 


SD Joao Evangelista Lourenco v. M.-E.I. 
DEPORTATION ORDER = PERMANENT RESIDENT - JURISDICTION OF BOARD - ABANDONMENT OF 
PERMANENT RESIDENCE - INTENTION - BURDEN OF PROOF - IMMIGRATION ACT, 1976, S.C. 


TOTO T iC ee Pe SSP Oy 1) 1S (I aneG CTY lett) ae 1, ptole) Cad, 2004) ta), 
2 G2) 225. A215 hee 5ot ss Te 


Bro Elizabeth Rowe v. M.E.I. 


DEPORTATION ORDER - PERMANENT RESIDENT - FALSE AND MISLEADING INFORMATION - ECONOMIC 
ADVANTAGE — QIMMIGHATLON @ACT, URoS.C.,0 1970, 0, (be2; SSe 18C1)Cée)C visi), (2) - 
TUMIGRATION ACT ONIGTO NS. Cs JOT b=TT 6) Caunsey oe Tet). 


SPONSORSHIPS 


Byanl Shirley Isabel Myers v. M.E.1. 


SPONSORSHIP - JURISDICTION OF BOARD - SPONSOR RESIDING OUTSIDE CANADA AT TIME THE 
SPONSORSHIP APPLICATION WAS MADE - RIGHT OF APPEAL TO BOARD - TRANSITIONAL - 
TMMIGRATIONGACT 0.1975.) o> Gl oVOnm( hy Gu Bese bos 159, 019s eot sum LMMIGRATION APPEAL 
BONRDIMAC REOMC wal 908 C eel — Sn Sl Go ieMMIGRATION REGULATIONS, PART 1,915. an GalD = 
IMMIGRATION REGULATIONS, 1978, S. 4. 


JURISDICTION OF BOARD - SPONSORSHIP. - SPONSOR RESIDING OUTSIDE CANADA AT TIME THE 
SPONSORSHIP APPLICATION WAS MADE - RIGHT OF APPEAL TO BOARD. 


SPONSORSHIP - GROUNDS OF REFUSAL - SPONSOR NOT A RESIDENT IN CANADA WHEN THE 


SPONSORSHIP APPLICATION WAS MADE - RIGHT TO SPONSOR - SPONSOREE CONVICTED OF 
EMBEZZLEMENT - ORDERED DEPORTED UNDER S. 5(d) OF THE IMMIGRATION ACT, 1952 - NO 


SIMILAR PROVISIONS UNDER THE IMMIGRATION ACT, 1976 - TRANSITIONAL - INTERPRETATION 
OF S. 125(3) OF THE IMMIGRATION ACT, 1976 - RETROSPECTIVE EFFECT - IMMIGRATION ACT, 
R.S.C. 1970, Cs I22, 08. 50d) =~ IMMIGRATION ACT, 1976, “S¥C.. 1976-77 RCS eamEne. 
1901) Oe), 1902)¢€b), 12503), = CRIMINAL CODE., SS. 290, 294(b) Ca) 7 Gils TeeCay. 


CONSENT OF MINISTER - NOT CRUCIAL - GROUND FOR REFUSAL OF THE SPONSORSHIP - 
TMUNIGRATION MCTy 97S yS2Cs TOTO TT, Ce oes Wann ts C2)Cd oi ana i Geass 


Sian! Assunta Barile v. M.E.I. 


SPONSORSHIP - MARRIAGE OF CONVENIENCE - HUSBAND ORDERED DEPORTED PURSUANT TO S. 
18(1)(e)(x) - MINISTER'S CONSENT - HUMANITARIAN AND COMPASSIONATE CONSIDERATIONS - 
IMMIGRATION APPEAL (BOARD ACT, R.S.C.. 1970, Cy T=3,,°S.. 1% = -IMMECRATOONGAC TR once 
1070, Camlsc, SS 5 tiuedott) Ced(x) » 1.35 ..< IMMIGRATION REGULATIONS; 197 Oey Su a be 
URC CH UNG IMECHE WON, Buna UOUOSIty Ca eA Sky Wels 


Bia9 Kim Allyson Tenn v. M.E.1. 


SPONSORSHIP - SPONSOREE NOT IN POSSESSION OF A VALID VISA - HUMANITARIAN AND 
COMPASSIONATE CONSIDERATIONS - IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, C. I-3, S. 
iii oMM GRA DION PACT) RSC as 1 Oil, Chin L279 55 5(t) - IMMIGRATION REGULATIONS, PART 
Dy Ss 128.0 1) ne EMMEGRATION ACT. 1976), S.C. I976=S77, Cs 525. SSo (OC1)y) hola ss eee 
- IMMIGRATION REGULATIONS, 1978, S. 4(a). 


Bis Ue, Clifford Rolston Marshall v. M.E.I. 


SPONSORSHIP - SPONSOREE NOT IN POSSESSION OF A VALID VISA - MARRIAGE OF CONVENIENCE 


- HUMANITARIAN AND COMPASSIONATE CONSIDERATIONS - IMMIGRATION APPEAL BOARD ACT, 
RiSye Creed Di Oum mC pis Gauls lim eM PEG RAT LONG WAC is) (eR cole Gul 9/1 Oly a Gi imnl —2eguueors Aceh 


IMMIGRATION REGULATIONS, PART I, S: 26(1) = IMMIGRATION ACT, 1976, S.C. 1976077, Cc. 
DO METS Senos aC DLO DE mmEliC Ove 


Silat Marie-Victoire Alphonse v. M-.E.1I. 


SPONSORSHIP - OBLIGATION OF FINANCIAL SUPPORT - SPONSOREE IN A PRIVILEGED CLASS - 
IMMIGRATION APPEAL BOARD -ACT, R.S.C. 1970, C. I-3, S. 17 - IMMIGRATION ACT, 1970, 
S.C. 1976-17, Cs) D2; 5S. 1900), 19, 12503), 128 5 IMMIGRATION HEGUDALIONS solo 7am 
MG ay eCE AGIs) IGM eH VNONE Moe, hsSieGe HMO Cn MSS Se Ga: 


Sas ike Huguette Guillaume v. M.E.1. 


SPONSORSHIP - MARRIAGE OF CONVENIENCE - SPONSOREE DEPORTED FROM CANADA = PUBLIC 
CHARGE - HUMANITARIAN AND COMPASSIONATE CONSIDERATIONS - TRANSITIONAL - IMMIGRATION 
APPEAL BOARD ACT, R.S.C. 1970, °C. 2-3, S. +7 = IMMIGRATION ACT, 1976,,S.00 1o7o<et) 
C. 52, SS. 79, 125(3), 128 - IMMIGRATION REGULATIONS, 1970, S. 4(a) = IMMIGRATION 
ACT oh. 8.0 1gOnO peOunt a2 Sen won ole Ce) she 


3.13 Linda Louise Gachinga Vise Mists ae ite 


SPONSORSHIP - SPONSOREE ILLEGALLY IN CANADA - MARRIAGE OF CONVENIENCE - IMMIGRATION 
ACT, NOTES S.Ce lO 7G =f yin Sayers nO 1, 1 Gu) a) IMMOGRATTON ACTA Rs Sots USO5 Cen =a, 
SSe p50), 7OD)Ce) —cLMMIGRATION REGULATIONS, PART (DecSw cota) 


3.14 Janice May Adams v. M.E.I. 


SPONSORSHIP - JURISDICTION OF BOARD - SPONSOR RESIDING OUTSIDE CANADA AT TIME THE 


SPONSORSHIP APPLICATION WAS MADE - RIGHT TO SPONSOR - MEANING OF THE WORD 
"RESIDENCE" - IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, C.'t=3, S. 17 < IMMIGRATION 
REGULATIONS, PART I, S.s31(1)Ca) = LIMMIGRATIONT ACT, 1976, S.C. MANE IKG Win S25 SS 
aCe), 240) Cs) 79, N2St a) 8 Fae Saee IMMIGRATION: REGULATIONS. Wte7G 7) se Cas = 


INTERE RETA RONG AGW tReSi Cr ose. Ca a eor 


JURISDICTION OF BOARD - SPONSORSHIP - SPONSOR RESIDING OUTSIDE CANADA AT TIME 
SPONSORSHIP APPLICATION WAS MADE. 


SPONSORSHIP - SPONSOREE CONVICTED OF CRIMES INVOLVING MORAL TURPITUDE SIMILAR 
PROVISIONS UNDER THE IMMIGRATION ACT, 1976 - REHABILITATION - HUMANITARIAN AND 
COMPASSIONATE CONSIDERATIONS - TRANSITIONAL - IMMIGRATION ACT, R.S.C. 1970, C. I-2, 
Seo SEMMLORAT EON ACT." WOO, waes OTO=71 5 Co 52, Se 92) Ca)(ii) <= ‘CRIMINAL 


COMDERee nts: «(Cre On On mC ema C— 34) we Srme 24.6120) (ayes 


3.15 Jennifer Anne Zilberleib v. M.E.I. 


SPONSORSHIP - SPONSOREE NOT IN POSSESSION OF A VALID AND SUBSISTING VISA - 
HUMANITARIAN AND COMPASSIONATE CONSIDERATIONS - IMMIGRATION APPEAL BOARD ACT, R.S.C. 


Pe fC l= oe = SMMEGRATION ACT, 1976677, °C. 52,555.91), 19, t25 Co a d20.< 


3.16 Cesario E. Monton v. M.E.I. 


SPONSORSHIP - FATHER WAS IN A PROHIBITED CLASS AT TIME OF APPLICATION - TRANSITIONAL 
= UMMC RAT LON ACT Rio -Cn 197050 Gcueb—2ij Sin) > (bd) = IMMIGRATION REGULATIONS, PART 1, 
SS 2(ca); 310d) - IMMIGRATION ACT, 1976, S.C. IMO eGo S26 Woke 


eM hy? Nichan Boudjaklian v. M.E.1. 


SPONSORSHIP - SPONSOREE NOT IN POSSESSION OF A VALID VISA - HUMANITARIAN AND 
COMPASSIONATE CONSIDERATIONS - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 3(e), 
9(1), 79 = IMMIGRATION REGULATIONS, 1975, S$. 4(a). 


St salts! Jaspal Kaur Chahil v. M.E.1. 


SPONSORSHIP = SPONSOREE'S AGE AND RELATIONSHIP TO THE APPELLANT - CREDIBILITY OF THE 
WiSnN ESSE Sarsaet MM GR AUIANONGIAG Li euel9 7 OlmrS ie CMO On hen C sun ou lOre 19 Ce) Ca es 


REFUGEES 


3.19 Marina Galvis De Cardona v. M.E.I. 


REFUGEE - MEMBER OF A POLITICAL GROUP - CREDIBILITY - IMMIGRATION APPEAL BOARD ACT, 
Rens Cre 101 0,00 sitesg Soap itu Co), ECG TC), 45¢ 4) Co )Gll) = IMMIGRATION ACT, 1976, 


SPC 80 Oli © Oe ES et 2 OD MMT GRAD ON BACs RRISi Gunn 7OMMCemaT= 2, —SS'. 
18(1)(Ce)(vi), (2) - UNITED NATIONS CONVENTION RELATING TO THE STATUS OF REFUGEES, 
AGT AiG ie a Te ee Ce Ce a 


3.20 Juan Ornaldo Yanez Delgado v. M.E.I. 


REFUGEE - REDETERMINATION - JURISDICTION OF BOARD - WHETHER THE APPLICANT HAD BEEN 
INFORMED BY THE MINISTER IN WRITING OF HIS DECISION - WHETHER AN INQUIRY IN RESPECT 
OF THE APPLICANT HAD EVER TAKEN PLACE - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, 
SIS, Wy TS Se 1AOy er als 


JURISDICTION OF BOARD 


25.7 Shirley Isabel Myers v. M.E.I1. 
3.14 Janice May Adams v. M.E.1I. 


SECURITY CERTIFICATE 


Sen Omar Ahmad Mohammed Bakir v. M.E.I1. 


CONSENT OF MINISTER 


Shut Shirley Isabel Myers v. M.E.I. 


Re tic 


Sree Omar Ahmad Mohammed Bakir v. M.E.I. 


DEPORTATION ORDER - PERMANENT RESIDENT =- CONVICTED OF THEFT UNDER $200. - ORDERED 
DEPORTED UNDER S. 18(1)(e)(ii) OF THE IMMIGRATION ACT, 1952 - NO SIMILAR PROVISIONS 
UNDER THE IMMIGRATION ACT, 1976 - INTERPRETATION OF S. 125(3) OF THE IMMIGRATION 
ACT, 1976 = RETROSPECTIVE EFFECT - TRANSITIONAL - IMMIGRATION ACT, R.S.C. 1970, C. 
D2 eS Siw ell) Gey ein teem Go)) neo aM MG RAST LO Nee AC, 1970; Secu l9TO=hiy now Woe eee 
ee(1ytCa)y, T2071) Cadi o 42563) 20 F28C 1M) So CRIMINAL’ CODE, (R/S. C3 1970, 0C Cage 
2OuCD)L T2201). —cENTERPRETATION ACT, R.S- Cus. t970, Cumi=-25, Seer 35,030" 


SECURITY CERTIFICATS - EFFECT - IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, C. I=3, 
Seo ie EMMGG RADEON GA Clee OO, mu SmICHmN ILO = ah eeCn > on oamnO Sie 


The appellant, a permanent resident, was convicted of theft under $200. and was 
ordered deported under the Immigration Act, 1952. He would not “be, ssuoyeccmro 


deportation under the Immigration Act, 1976. 


A security certificate was issued after the order of deportation, pursuant to 


section 21 of the Immigration Appeal Board Act (repealed) and the appeal was heard 
after the proclamation of the Immigration Act, 197 6% 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti, D. Petrie Appeal heard: in 
Toronto, July 31, 1978 Judgment pronounced: September 1, 1978 Reasons by: A.B. 
Weselak (3) pp.), concurred inv sby) UL) Benedetti and Ds Petrie Language _ of 
reasons: available in English and French Docket no. 78-9045 Counsel: C.L. 


Campbell, Barrister and Solicitor, for the appellant; T. Fulcher, Esq:, for the 
respondent. 


Held (3-0) Appeal allowed on legal grounds. The effect of section 125(3) of the 
Immigration Act, 1976, is not only to make the effect of the Immigration Act, 1976 
retrospective in respect of procedure, but also retrospective insofar as the 
substantive law is concerned. In considering an appeal after the 10th of April, 
1978 from a deportation order made before that date, the Board must apply the 
provisions of the Immigration Act, 1976 and in order to sustain the order; othe 
person must fall into a class under the provisions of the new Act which would make 
him subject to deportation. 


Section 21 of the Immigration Appeal Board Act (repealed) is substantially 
reproduced in section 3 of the Immigration Act, 1976, but since this appeal is 
dealt with under section 72(1)(a) of the Immigration Act, 1976, the existence of a 
certificate does not bar the Board from allowing an appeal. Edmonton v. 
Northwestern Utilities Ltd.,; (1926) 3 W.W.R. 798; 22 Alta. LLR. 378, (192th al) Deu 
199, -arfirmed (1929) S.C Ry 186, €1929) 2° D.LOR. 4; Parks Vv. Can. Noro nye atom 
1S WoL Re SUS artirmed/ 18 Wl. Re W110, 22) Many Ren l03. 14. Cacao ey 


Sere Andrew Edward Mucha v. M.E.I 


DEPORTATION ORDER = PERMANENT RESIDENT - CONVICTED OF OFFENCES UNDER THE CRIMINAL 
CODE = TRANSITIONAL - IMMIGRATION ACT, R.S.C.. 1970, Cc. Te2; SS; 48¢ 1) Ge) Cit emcee 
IMMIGRATION ACT, 1 1976.,0 S.C. 9 TOmT ha, Gs Sey aS im erul Gd)» =<) CREMENED CODE,  Rsaic. 
T1970) Cem emsu, soe 294 22: <( NARCOTIC’ CONTROL ACT, Res. c. 197 O50 CRON =e eS imedes 


The appelant a landed immigrant was convicted of several offences under the Criminal 


Code and was ordered deported pursuant to section 18(1)(e)(ii) of the Immigration 
INO assy 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti, D. Petrie Appeal heard: in 
aevetoralictely sare lyf, ihe lrate! Judgment pronounced: September 6, 1978 Reasons by: JU. 
Benedetti (3 pp.), concurred in by A.B. Weselak and D. Petrie Language of reasons: 
available in English and French Docket no.: 77-9022 Counsel: R.G.” Rivait), 
Barrister and Solicitor, for the /appelVant.iM.ephabhna, Esq., forthe respondent. 

Held (3-0) Appeal allowed on legal grounds. While the appellant was subject to 


deportation under the provisions of the Immigration Act, 1952, he is not subject to 
deportation under the provisions of tne Immigration Act, 1976. Bakir Omar Ahmad 


Mohammed v. M.E.I. (1.A.B. 78-9045), Weselak, Benedetti, Petrie, 1st September 1976 
(not yet reported). 


Sha 5 Mindette Heather Marie Pennant v. M.E.I. 


DEPORTATION ORDER - PERMANENT RESIDENT - CONVICTED OF CRIMINAL OFFENCES PURSUANT TO 
THE IMMIGRATION ACT, 1952 - NO SIMILAR PROVISIONS UNDER THE IMMIGRATION ACT, 1976 - 
TRANSITIONAL ‘=) IMMIGRATION ACT, R.S.C.. 1970, OC. I-25 S988 75( ipne)4 ia) a2) eee 
IMMIGRATION REGULATIONS, PART I, S. 31(1)(c) - IMMIGRATION ACT, 1976, S.C. 1976-77, 
C. 52, SS. VAgtditd), (2, 12503), 1230) bin WGRIMINAL CODE Ra, Od LOTO, ie. Coa iemnaee 
133062), 19501), T2204 )> = INTERPRETATION LACT UR. SuCee1970, ‘Cpe taasy 


eir2) = 


The anpopelant, a permanent resident, was ordered deported pursuant to the Immigration 
Act, 1952 on the ground that she has been convicted of offences under the Criminal 
Code namely soliciting and failing to attend Court. Py arcoe 


Coram: 4.B. Weselak (Vice-Chairman), D. Petrie, ©. Teitelbaum Appeal heard: in 


Toronto, June 27, 1978 Judgment pronounced: September 6, 1978 Reasons by: A.B. 
Weselak (4 pp.), concurred in by D. Petrie and E. Teitelbaum Language of reasons: 


Available in English and French Docket no.: 78-9023 Counsel: J.J. Roland, 
Barrister and Solicitor, for the appellant; L. Williams, Esq., for the respondent. 


Held (3-0) Appeal allowed on legal grounds, order of deportation quashed. While the 
appellant Was subject to deportation under the provisions of the former Immi ration 
Act, she would not be subject to deportation under the provisions of the Immigration 
Ket, 1976. Bakir, Omar Ahmad Mohammed _v. M.E.I. (1.A.B. 78-9045), Weselak, 


Benedetti, Petrie, Ist September 1975 (not yet reported). 


3.4 Haralampos or Charalampe or Robert Giannakis v. M.E.I. 


DEPORTATION ORDER - PERMANENT RESIDENT - ORDERED DEPORTED UNDER THE IMMIGRATION ACT, 
1952, PURSUANT TO TWO GROUNDS - TRANSITIONAL - GROUNDS IN THE ORDER ARE SEVSRABLE - 
COMPASSIONATE AND HUMANITARIAN CONSIDERATIONS - IMMIGRATION ACT, R.S.C. 1970, C 
Too) Son 10, 9101) Cepviic) fo < viii), (2751525 1S" IMMIGRATION REGULATIONS, DA mee Sls 
Sole EMME CHATOON ACT. 1975) Ss Cane 1 OTO= TCs Ce USes VSSe hort) Ce) 0720 425:( 3) 


28 t)e = INTERPRETATION ACTS RiS.C. WTO, Cc. 1-23: 


The appellant was ordered deported under the Immigration Act, 1952 because when he 
made his application for admission into Canada, he gave false and misleading 
information, in that, he did not declare that he had been an inmate of an hospital 
for mental disease and further that he was an inmate of such an hospital. 


Coram: A.B. Weselak (Vice-Chairman), D. Petrie, E. Teitelbaum Appeal heard: in 


Toronto, May 25, 1978 Judgment pronounced: September 7, 1978 Reasons by: A.B. 
Weselak (7 pp.), coneurred in by D. Petrie and E, Teitelbaum Language of reasons: 


available in English and French Docket no.: 78-9069 Counsel: M.I. Nash, 
Barrisiters and ssoltoitor, for the appellant; W.A. MacIntyre, Bis Qin, Horwich e 
respondent. A 

Held (3-0) Appeal allowed on equitable grounds. There is no provision in the 


Immigration Act, 1976 which can be equated to have been an inmate of an hospital for 
mental disease pursuant to section 18(1)(e)(iii) of the Immigration Act, 1952. In 
respect of the ground of giving false and misleading information; section 27(1)(e) 


of the Immigration Act 1976 can be equated to section 18(1)(e)(viii) of the 
Immigration Act, 1952. The grounds in the order are severable and one ground in the 


order is sufficient to support the order so the deportation order is a valid order 
made in accordance with the Immigration Act and Regulations. However, there exist 
sufficient evidence to support special relief, the appellant has no close relative 
in Greece except an uncle, he is a landed immigrant, all nis supportive family is in 

M.E.I. (1.A.B. 78-9045), Weselak, Benedetti, 


Canada. Bakir, Omar Ahmad Mohammed v. wie 
Petrie, ist September T1978 (not yet reported). 


305 Joao Evangelista Lourenco v. M.E.I. 


DEPORTATION ORDER - PERMANENT RESIDENT - JURISDICTION OF BOARD - ABANDONMENT OF 
PERMANENT RESIDENCE - INTENTION - BURDEN OF PROOF -= IMMIGRATION ACT, 1976, S.C. 
NOTO Sa Cn MSO mSS ho) Med 1) eet yard. 919) 7Oh4) ete lok ened) y) 2019(a), 
AIWCA Ns. Cag SACS) 5 ARG YR26 


The appellant arrived in Canada with his family and was granted permanent resident 
status. Bight years: Later “he returned “to Portugal statiing that ‘his wife was 
suffering in Canada because of the weather. He then travelled in and out of Canada 
for about four years, staying only for the summer months and working for the 
construction industry. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti, E. Teitelbaum Appeal heard: in 
Toronto, October 18, 1978 Judgment pronounced: October ahish abe)wes! Reasons by: A.B. 


Weselak (7 pp.), coneurred in by U. Benedetti and E. Teitelbaum Language of 
reasons: available in English and French Docket no.: 78-9142 Counsel: D.M. 
Greenbaum, Barrister and Solicitor, for the appellant; W.A. MacIntyre, Esq., for the 
respondent. 

Held) (3-0) Appeal = dasmissed “for want jof) jurisdictions. Upon examination of the 


evidence as a whole, the appellant has abandoned Canada as his place of permanent 
residence, he is not a permanent resident as provided by section 72 of the Act, he 
has not met the burden of proof imposed upon him by section 8 of the Immigration 
Act. It appears that in the last four years the appellant has spent nineteen months 
in Canada as compared to tnirty-nine months in Portugal. He is using Canada as a 


See e une 


place to obtain employment in the seasonal construction industry and this does not 
appear to be consistent with his stated intention of aot abandoning Canada as his 
permanent place of residence. Webber, Kenneth Jimmy v. M.E.I. GEA Bem dom onl nas 


hee hes eS F 
Weselax, Benedetti, Teitelbaun, tith June 1975 (not yet reported); Adams Janice May 
vi MoEcTt. (E.ASB. 78-9455), Benedetti, Wesellak, Petrie wusrde0crobier TO78 (not yer 


reported). 


a6 Elizabeth Rowe v. M.E.I. 


DEPORTATION ORDER = PERMANENT RESIDENT = FALSE AND MISLEADING INFORMATION - ECONOMIC 
ADVANTAGE = STMMIGRATION, ACT) A.SsGs” 1970, C... [T=2,0 99S. 1801) Ce Gv eee 
TMMEGRATION: ACTOU 1970) hoe cu 19 Sai Geb eacw macs 


The appellant arrived in Canada as a landed immigrant under the immigration 
domestic's program. On her application she deliberately withheld the existence of 
hee triree children since she knew that otherwise her application would fail. 


Coram: J.V. Scott (Chatrman), ¢C.M. Campbell, EH. Teitelbaum Appeal heard: in 
Edmonton, August 17, 1978 Judgment pronounced: %ctober me aye de: Reasons by: 7.™M. 
Campbell (3 pp.), coneurred in by J.V. Seott and E. Teitelbaum Language of 
reasons: available in English and French Docket no.: 78-6053 Counsel: C. Rice, 


Barrister and Solicitor, for the appellant; C.J. Dickey, Esq., for the respondent. 


Held (3-0) Appeal dismissed. The appeal was based on the sole desire to enjoy the 
quality of life that results from the economic advantages available here and 
economic advantage alone is no dasis for granting special relief. 


Bren Shirley Isabel Myers v. M.E.I. 


SPONSORSHIP - JURISDICTION OF BOARD - SPONSOR RESIDING OUTSIDE CANADA AT TIME THE 
SPONSORSHIP APPLICATION WAS MADE - RIGHT OF APPEAL TO BOARD - TRANSITIONAL - 
IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 59, 79, 125(3) - IMMIGRATION APPEAL 
BOARD. ACT, R.aC.e 1970, 50, 2-3, S- 17 = IMMIGRATION REGULATIONS, PART ol wucem econ 
IMMIGRATION REGULATIONS, 1978, S. 4. 


JURISDICTION OF BOARD - SPONSORSHIP - SPONSOR RESIDING OUTSIDE CANADA AT TIME THE 
SPONSORSHIP APPLICATION WAS MADE - RIGHT OF APPEAL TO BOARD. 


SPONSORSHIP - GROUNDS OF REFUSAL - SPONSOR NOT A RESIDENT IN CANADA WHEN THe 
SPONSORSHIP APPLICATION WAS MADE - RIGHT TO SPONSOR = SPONSOREE CONVICTED OF 
EMBEZZLEMENT - ORDERED DEPORTED UNDER S. 5(d) OF THE IMMIGRATION ACT, 1952 = NO 


SIMILAR PROVISIONS UNDER THE IMMIGRATION ACT, 1976 - TRANSITIONAL - INTERPRETATION 
OF S. 125(3) OF THE IMMIGRATION ACT, 1976 - RETROSPECTIVE EFFECT - IMMIGRATION ACT, 
RaSiCi, 1970 UC. ira2 0 Sas Gdhile UEMMIGRATION ACT, (1976, \S Cc 0192 oaun7 eG me cme 
NICO Co) tO 2) Goo mate 5105) a GRUM ENA LE CODE iS Sis (2910 uO Coit) i Glut ememariror a oa 


CONSENT OF MINISTER = NOT CRUCIAL = GROUND FOR REFUSAL OF THE SPONSORSHIP - 
IMMIGRATION ACT, 1976, SiC.) 1976-77,,C. S2, SS. 1902)44)), 57, 79% 14 Bde 


The appellant sponsored her husband while she was residing in England. The 
respondent contested the jurisdiction of the Board on the ground that she was 
ineligible tor sponsor since she was "not residing “in Canada iwat. ithemutimenmune 
sponsorship application was made. 


Both the Immigration Regulations, Part I (repealed) and the Immigration Regulations, 
1978, impose a condition precedent to a valid sponsorship application: residence in 
Canada by the sponsor. The sponsor was not entitled to sponsor being not a resident 
in Canada, this ground was a valid ground for refusal. A further ground for refusal 
of the sponsorship was that the husband had been convicted of embezzlement a erime 
involving moral turpitude under section 5(d) of the Immigration Act, 1952, and of 
other minor crimes of theft and fraud. 


Tne sponsoree was once admitted to Canada as a permanent resident. He was ordered 
deported and was physically deported and there is no evidence that he ever sougnt or 
obtained the Minister's consent to return to Canada. 


Coram: J.V. Scott (Chairman), F. Glogowski, R. Tremblay Appeal heard: in St. 
John's, Newfoundland, May 8, 1978 Judgment pronounced: August 31, 1979 Reasons 
by: J.V. Scott (9 pp.), concurred in by F. Glogowski and R. Tremblay Language of 


reasons: available in English and French Docket no.: 78-3006 Counsel: D. Barry, 
Barrister ‘and Solicitor, FOP Me Ce 6 a pipe dale rit imme Wia lee Bernhardt, Eisiqi3, fore) fone 


respondent. 


Held (3-0) The Board has jurisdiction to deal with the appeal. The appellant, since 
she is a Canadian citizen, had a right of appeal when she filed her appeal pursuant 


to section 17 of the Immigration Appeal Board Act (repealed) before the proclamation 


of the Immigration Act, 1976. Because of the interpretation of section 125(3) of 
the Immigration _ Act, 197O ew chaise rights snow efalwincesswrthine section Toe Ot cave 
_Immigration Act, 7976. heres se nommeLercnce ine section. om the Immigration 
Appeal Board Tot Crepealed) “Or! ane section 79(2) of the Immigration Achy), toto 


<3 em ee ee 


requiring residence in Canada of a Canadian citizen who appeals to the Soard. 


Appeal allowed on equitable grounds. Tt is unlikely that the husband would be 
inadmissible under tne Immigration NOt, WOO by eeason of nis eriminal 
CONVEVCC ACO Sx. Although this ground of refusal was aot stated, the husband naving 


been deported from Canada and not having the Minister's consent was inadmis3siole. 
There was, however, sufficient evidence to support special relief 


The sponsoree would be inadnissible pursuant to section 57(1) and 19(2)(d) of the 
Immigration Act, 1976 and any refusal of him on this ground would be in accordance 
MiSs Coll OnmNCoGINuCDDa Om mene sac t.. Wilkerson, (lucieve M.G.1..-(0.A.B. 75=1163), 
Houle, Legaré, Tremblay, 29th May 1978 (not yet reported), fsahel Kathleen May v. 
M.E.T. (1.A.B. 78-9043), Weselak, Benedetti, Teitelbaum, 6th June 1978 Cast. pet 
reported). Bakir, Omar Ahmad Mohammed v. M.E.I. GievAC Bir wei O 45) ewes cileaie 


Benedetti, Petrie, 13t September 1975 (1ot yet reported). 


3u:3 Assunta Barile v. M.E.I. 
SPONSORSHIP = MARRIAGE OF CONVENIENCE - HUSBAND ORDERED DEPORTED PURSUANT TO S. 


18(1)(e)(x) - MINISTER'S CONSENT - HUMANITARIAN AND COMPASSIONATE CONSIDERATIONS - 
TMMEGRALCONMADE EAE BOARDMACT AER aSCe 1970, C wl 3) So Zt EMMEGRAT TONS ACT. GR. Si. 
191 0G Col eee eos 5 UL) NOCt) Ge)tx), 35 -<) IMMIGRATION: REGULATIONS; 19705 ss. 4a) = 
IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, S. 79. 


The appellant made an application to sponsor her husband into Canada. It is alleged 
as ground for refusal of the sponsorship that the marriage was a marriage of 
convenience. A second letter of refusal refers to the fact that the husband had 


been ordered deported and was deported from Canada. 


Coram: J.-P. Houle (Vice-Chairman), F. Glogowski, R. Tremblay Appeal heard: in 
Montreal, September 12, 1978 Judgment pronounced: September 1978 Reasons 
by: F. Glogowski (6 pp), concurred in by J.-P. Houle and R. Temblay Language of 
reasons: available in English and French Docket no.: 78-1098 Counsel: C. 
Hargreaves, Barrister and Solicitor, for the appellant; M.A. Kulba, Esq., for the 
respondent. 

Held (3-0) Appeal allowed on equitable grounds. The appellant is a credible and 


very sincere witness and there is no doubt that there was no endeavour on her part 
to circumvent the Immigration Act or Regulations and that she entered into a bona 
Pide marriage. Also there is no evidence in the record that her husband had any 
sinister plans to use their relationship for gaining permanent residence in this 
country or that his presence in Canada would be detrimental. 


3.9 Kim Allyson Tenn v. M.E.I. 


SPONSORSHIP - SPONSOREE NOT IN POSSESSION OF A VALID VISA - HUMANITARIAN AND 
COMPASSIONATE CONSIDERATIONS - pe Sr APPEAL BOARDRACT, oR.S.C. 19705) CS  L-3), 5. 
17 = IMMIGRATION ACT, R.S.C. 1970, I-2, S. 5(t) - IMMIGRATION REGULATIONS, PART 
ijsreeed Gl) = IMMIGRATION TACT, ee 's. COSC Lig Cum ees Soe (IN Ty Tony leek ores 128 
- IMMIGRATION REGULATIONS, 1978, Se BCyhc 


The appellant filed an application to sponsor the admission of her husband into 
Canada, which application was refused on the ground that the sponsoree was not in 
possession of a valid and subsisting visa. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti, D. Petrie Appeal heard: in 
Toronto, September 14, 1978 Judgment pronounced: September 1978 Reasons 
by: D. Petrie (5 pp.), concurred in by A.B. Weselak and U. Benedetti Language of 
reasons: available in English and French Docket no.: 78-9124 counsel: Gur: 
Segal" Barrister and Solicitor, for the appellant; W. MacIntyre, Esq., for the 


respondent. 


Held (3-0) Appeal allowed on equitable grounds. The Board! does no ‘condone tne 
sponsoree's illegal stay in Canada and the fact that he had failed to disclose 
certain convictions on his application for permanent residence; the convictions in 
Jamaica happened over eight years ago and were regarded as minor dy the Jamaican 
eourts. He received a discharge on both charges of possession of marijuana in 
Ganada, he testified that he no longer uses marijuana and he tas no other 
convictions. The couple has been married 3 years and nave 2 Canadian born children. 


3.10 Clifford Rolston Marshall v. M.E.I. 


SPONSORSHIP - SPONSOREE NOT IN POSSESSION OF A VALID VISA = MARRIAGE OF CONVENTENCE 
-~ HUMANITARIAN AND COMPASSIONATE CONSIDERATIONS = IMMIGRATION APPEAL BOARD ACT, 
Rise Cl 197050 Co Th 3 Se iy a EMMIGRATION JACT CR SOC pe tou Gk se tee anes 5(t - 
IMMIGRATION REGULATIONS, PART I, S. 20(1) - IMMIGRATION ACT, 1-9:7/6)5) OMG cheat OO —inieeners 


Ba Ss T oe “tea Cs tee. 


The appellant made an application to sponsor his wife into Canada which application 
was refused on the zround that the person sponsored was not in possession of a valid 
and subsisting visa. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti, &. Teitelbaum Appeal heard: i1 


Toronto, September 18, 1978 Judgment pronounced: September 18, 197 Reasons 
by: E. Teitelbaum (4 pp.), concurred in by A.B. Weselak and U. Benedetti Language 
of reasons: available in English and French Docket no.: 78-9123 Counsel: L. 


Marshall, Barrister and Solicitor, for the appellant; D. Taylor, Esq., for the 


Held (3-0) Appeal allowed on equitable grounds. There is no question as to tne 
validity of the marriage, the relationship existing between the sponsor and the 
sponsoree appears to be an harmonious and affectionate one, despite a considerable 
disparity on age. 


Sialic Marie-Victoire Alphonse VieuMe Beds 


SPONSORSHIP - OBLIGATION OF FINANCIAL SUPPORT - SPONSOREE IN A PRIVILEGED CLASS - 
IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, C. I=-3, S. 17 = IMMIGRATION ACT, 1976, 
S.C. 19702717; Cs 52, SS. 1910), 79; 125(3), 128 = IMMIGRATION REGULATIONS 197o,000a5 
NCD) ao 3) GO) yie =i EMM LG RAT ONMWAG Liu clei Gentil ON Owe Gretna gars) anne Gna)as 


The appellant | filed an application to “sponsor “her 915 vyears (olde daughter meror 
admission into Canada. The ground of refusal of the sponsorship is thaceecne 
sponsoree would be a pudlic charge. 


Coram: J.-P. Houle (Vice-Chairman), F. Glogowski, R. Tremblay Appeal heard: in 
Montreal, September 20, 1978 Judgment pronounced: September 20, 197 Reasons 
by: F. Glogowski (6 pp.), concurred in by J.-P. Houle and R. Tremblay Language of 
reasons: available in English and French Docket no.: 78-1021 Counsel: J. 


Westmoreland-Traoré, Barrister and Solicitor, for the appellant; R. Léger, Barrister 
and Solicitor, for the respondent. 


Held (3-0) Appeal allowed on legal grounds. The sponsored person is an unmarried 
daughter under twenty-one years of age of the sponsor and does not have any issue. 
She is a person included in the privileded class pursuant to section 6(3)(b) of the 
Immigraticn Regulations, 1978. This regulation must be read in conjunction wita 
section 19(b) of the Act so that this section does not apply to sponsored children. 


Shale. Huguette Guillaume v. M.E.I. 


SPONSORSHIP - MARRIAGE OF CONVENIENCE - SPONSOREE DEPORTED FROM CANADA - PUBLIC 
CHARGE = HUMANITARIAN AND COMPASSIONATE CONSIDERATIONS - TRANSITIONAL + IMMIGRATION 
APPEAL BOARD ACT, °RoS.C. 1970, C, T=3) 8:17) =" IMMIGRATION AGT, 0976... SoC. cle poen ae 
C. 52, SS...79, 125(3), 128 < IMMIGRATION REGULATIONS, 1970, S. 4fa) = IMMIGRATION 
ACT, OR SUC.) 19T0Gw Cre ted Samo Ch nD) Ct) 6294 


The appellant filed an application for admission to Canada of her husband which 
application was apparently refused on the grounds that he had been deported from 
Canada and was likely to become a public charge if he were allowed to return. 


Coram: J.-P. Houle (Vice-Chairman), F. Glogowski, R. Tremblay Appeal heard: in 
Montreal, September 20, 1978 Judgment pronounced: September 20, 197 Reasons 
by: F. Glogowski (5 pp.), coneurred in by J.-P. Houle and R. Tremblay Language of 
reasons: available in English and French Docket no.: 78-1005 Counsel: W. 


Wekarchuk, Barrister and Solicitor, for the appellant; R. Léger, Barrister and 
Solicitor, for the respondent. 


Held (3-0) Appeal allowed on compassionate grounds. The appellant was a credible 
and sincere witness, on her part it is elear that there is no endeavour to 
circumvent the Immigration Act and Regulations and that she entered this marriage 
bona fide and is genuinely interested in bringing her husband to live with her as 
man and wife and also there is no evidence that the presence of her husband in 
Canada would be detrimental in anyway to the interests and welfare of other 
Canadians especially in that he would not become a public charge, since the sponsor 
isn capabie. of supporting heim 


3313 Linda Louise Gachinga v. M.E.I. 


SPONSORSHIP - SPONSOREE ILLEGALLY IN CANADA - MARRIAGE OF CONVENIENCE - IMMIGRATION 
AS ONO gro se or IITOm(4 5 Cs 5c, S85. OC). 179. =) IMMIGRATION ACT, R.AS).C..1970, Cc. 1-2, 
SSee Gt al) Cc )a = IMMIGRATION REGUGALDONS,. PARTME ee Sa ec 


The appellant filed a sponsorship application on behalf of her husband which 
apdlication was refused on the ground that he was not in possession of a valid and 
subsisting immigrant visa. The sponsoree is in Canada illegally for over ten years 
and has never bothered to apply for his landed status before now. Even though he 
has asked his Canadian wife to sponsor him, he no longer lives with her and his son, 
he lives with another woman but says reconciliation with his wife might occur. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti, D. Petrie Appeal heard: in 


Toronto, October 2, 1978 Judgment pronounced: October 2, 1978 Reasons by: U. 
Benedetti (6 pp.), concurred in by A.B. Weselak and D. Petrie Language of reasons: 


available in English and French Docket no.: 78-9141 Counsel: B. Jackman, 
Barrister and Solicitor, for the appellant; J.D. Taylor, Esq., for the respondent. 


Held (3-0) Appeal dismissed. The refusal of the sponsor's application is valid in 
law and made in accordance with the Immigration Act and Regulations. Cow cS 
abundantly clear that the sponsoree is using his marriage for immigration purposes, 
and the sole ground of the separation from his son cannot be sufficient to sponge 
out the complete disregard by the sponsoree of Canadian immigration laws. 


3.14 Janice May Adams v. M.E.I. 


SPONSORSHIP - JURISDICTION OF BOARD - SPONSOR RESIDING OUTSIDE CANADA AT TIME THE 
SPONSORSHIP APPLICATION WAS MADE - RIGHT TO SPONSOR - MEANING OF THE WORD 
"RESIDENCE" —- IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, C. I-3, S. 17 = IMMIGRATION 
REGELAT LONG EE PAR TOM ons LC) AAD SMM IGRATION ACT, (197608200 11976<77, °C. 52, SS. 
Rios ii al TON eS 63). lee a EMMIGRATIONT (REGULATIONS, 49768, So, 4a) 
TNTERERETATION ACT, ORe Sac) 1970 oC. leo. 


JURISDICTION OF BOARD - SPONSORSHIP = SPONSOR RESIDING OUTSIDE CANADA AT TIME 
SPONSORSHIP APPLICATION WAS MADE. 


SPONSORSHIP - SPONSOREE CONVICTED OF CRIMES INVOLVING MORAL TURPITUDE SIMILAR 
PROVISIONS UNDER THE IMMIGRATION ACT, 1976 - REHABILITATION - HUMANITARIAN AND 
COMPASSIONATE CONSIDERATIONS - TRANSITIONAL = IMMIGRATION ACT, R.S.C. 1970, C. I-2, 
Sei Gco wea MM UG RA LEGON IA CTV O76: me SiCamnlo 1,0 1M Chm Oe iCaviGit )ir= (CRIMINAL 
CORE MER. GAC Ck TOFD em Ce 84 S20 4246( 2) ad: 


The appellant filed an application to sponsor her husband in Canada while she was 


physically residing outside Canada. She had first, while in Canada, made an 
application to sponsor her fiancé but was told that the application would be 
proceeded with much more facility if she would go to England and be married. Also 


she was pregnant and wanted to be with her husband for the latter months of 
pregnancy. 


The ground of refusal of the sponsorship was that the husband had been convicted of 
crimes under the Immigration Act, 1952 which there are similar provisions under the 
Immigration Act, 1976. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti, D. Petrie Appeal heard: in 
Toronto, October 3, 1978 Judgment pronounced: October 3, 1978 Reasons by: aleve 
Weselak (12 pp.), concurred in by U. Benedetti and D. Petrie Language of reasons: 
available in English and French Docket no.: 78-9455 Counsel: R.H. Greenley, 
Barristers ands Sotteitor, for! the appellants wD. Taylor, Esq) ,uihormthe respondent. 


Held (3-0) Two fundamental elements are essential to create a residence: (1) bodily 
residence in a place and (2) the intention of remaining in that place, it would 
appear, therefore, that residence is thus made up to fact and intention, the fact of 
abode and the intention of remaining and is a combination of facts and intention; 
neither bodily presence” alone nor intention alone will suffice to create a 
residence. On the evidence that appellant did not at any time intend to abandon her 
residence in Canada and change her residence to England, therefore, at the time of 
making her application and at the time of the hearing of the appeal, she was, in 
fact, residing in Canada and was within the requirements of the Immigration 
Regulations, 1978 and could sponsor her husband. 


Appeal allowed on equitable grounds. It is normally assumed that if a person has 
kept out of trouble for a period of five years since the termination of his sentence 
and has maintained employment and established reasonably close family relationships, 
Poaterenapiuatatwon is well bone itis. way. Bakir, Omar Ahmad Mohammed v. M.E.I. 
(I.A.B. 78-9045), Weselak, Benedetti, Petrie, ist September 1978 (not yet reported); 


Blaha v. Minister of Citizenship and Immigration (1971) F.C. 521; St. John country 
Hospital v. Peck Goch yo eDMEGR Se. 1p 36 


Bean fae as 
Sh SRS: Jennifer Anne Zilberleib v. M.E.I. 


SPONSORSHIP - SPONSOREE NOT IN POSSESSION OF A VALID AND SUBSISTING VISA - 
HUMANITARIAN AND COMPASSIONATE CONSIDERATIONS - IMMIGRATION APPEAL BOARD ACT, R.S.C. 


1970, C. I-3, S. 1. = IMMIGRATION ACT, 1976-77, Cil 52,0554 901) nat oy leo Ggu@ lems 


The appellant filed an application to sponsor her ausband into Canada, which 
application was refused on the basis that the husband was not in possession of a 
Weuinial ayekeictc It appeared from the record that the refusal was really motivated by 
the facet that the sponsoree had been involved before his coming into Canada in 
political demonstrations, it was suspected that ne anad been ‘conwie teds Vofetan 
explosive charge and that he was a fugitive from Israeli law, also his marriage was 
suspected no to be a bona fide one. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti, E. Teitelbaum Appeal heard: in 


Toronto, October 19, 1978 Judgment pronounced: October 19, 1978 Reasons by: A.B. 


Weselak (5 pp.), coneurred in by U. Benedetti and E. Teitelbaum Language _ of 
reasons: available in English and French Docket no.: 78-9090 Counsel: M.M. 


Green, Barrister and Solicitor, for the appellant; (J.D. AEE WAM p are SMARTLY elevates detads, 
respondent. 


Held (3-0) Appeal allowed on compassionate and humanitarian considerations. The 
sponsoree denied that he had been convicted or was a fugitive from Isra2li law 
although he admitted involvement in a political demonstration in Israel. The 
sponsoree does not appear to be a person of criminal nature or with criminal 
tendencies and there is no evidence that he will be involved in active subversion in 
Canada, he and the appellant seemed to have reached an harmonious marriage and the 
fact that the appellant is pregnant justify the granting of a special relief. Enem 
Rhonda Leslie v. M.E.I. (I.A.B. 77-9470), Weselak, Benedetti, Petrie, 10th May 1978 


Cnot yet reported). 


3.16 Cesario EB. Monton v. M.E.I. 


SPONSORSHIP - FATHER WAS IN A PROHIBITED CLASS AT TIME OF APPLICATION - TRANSITIONAL 
= IMMIGRATION ACT, RoS:C. 1970, GC. f=2, S) 5(b) = IMMIGRATION REGUEATLONS ee Ania, 
SS22(0a);, 31(d) = LMMICHATION ACT) I9765 SCO nt S7Ge77 , Oo. > 24 uo eo 


The appellant filed an application to sponsor his parents and three brothers for 
admission to Canada. The application in respect of the father was refused on the 
ground that he did not comply with the medical requirements, he had tuberculosis. 
The letter of refusal is based on the Immigration Act, 1952 and the appeal was heard 


under the Immigration Act, 1976. 


Coram: J.V. Scott (Chairman), C.M. Campbell, E. Teitelbaum Appeal heard: in 
Winnipeg, October 25, 1978 Judgment pronounced: October 25, 1978 Reasons 
by: J.V. Scott (4 pp.), concurred in by C.M. Campbell and E. Teitelbaum Language 
of reasons: available in English and French Docket no.: 78-6133 Counsel: C.J. 
Dickey, Esq., for the respondent. 


Held (3-0) Appeal dismissed, in dealing with an application to sponsor relatives, 
the Immigration Regulations in force at the date of the application to sponsor must 
be applied, rather than an amendment which came into force subsequent to the 
application but before it was finally dealt with. MeDoom iv. MoMeeh.) (119 7 donee me oranG 
323, 77 D.L.R. (3d) 559; Township of Nepean v. Leikin (1971) 1 O.R. 567. 


3.17  WNichan Boudjaklian Vi) Mobs} 


SPONSORSHIP - SPONSOREE NOT IN POSSESSION OF A VALID VISA - HUMANITARIAN AND 
COMPASSIONATE CONSIDERATIONS - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 3(c), 
9(1), 79 = IMMIGRATION REGULATIONS, 1975, S. 4(a). 


The appellant filed an application to sponsor his wife into Canada which application 
was refused on the ground that she was not in possession of a valid and subsisting 
visa. Ine refusal is, inwaccordance swith, stbhe:  ewo + However, section 9(1) of the 


Immigration Act, 1976, is imperative; a valid marriage contracted with a Canadian 
eltizen would not replace: ay visa. 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay, BE... Teitelbaum Appeal heard: in 
Montreal, November 6, 1978 Judgment pronounced: November 6, 1978 Reasons by: 


J.-P. Houle (6 pp.), concurred in by R. Tremblay and E. Teitelbaum Language of 
reasons: available in English and French Docket no.:; 78=1972 Counsel’:) BeWSivake 
Barrister and Sollelton, fort tie  appel LantraOninnms t=loutise Esq., for the respondent. 


Held (3-0) Appeal allowed on equitable grounds, there dis a valid marriage, the 
appellant and his wife are living together in harmony. The sponsoree has no 
criminal background, her work has always been satisfactory sieris* a citizen off tran 


Se) Se 


but from her testimony it appears that she does not have any protection from this 
country, her only relatives are her parents living in Soviet Armenia and tnere would 
be problems in trying to go back due to political problems. 


SiR ys} Jaspal Kaur Chahil v. M.E.I. 


SPONSORSHIP = SPONSOREE'S AGE AND RELATIONSHIP TO THE APPELLANT - CREDIBILITY OF THE 
WitNE S So Se—meUMM GRATE ONSACIS Hao 7:0), 025.6 © VOTO — Tilia Cs edie) Sa 19 (20Ca ye 


The appellant filed an application to sponsor the admission into Canada of her 
fatner and brother, tne application on behalf of her brotner was refused on tne 
srounds) Uhac (hey nad: jnote proved “hey was) under 21 “years of age at the time of 
app lication. 


Coram: ©°.M. Campbell (Vice-Chairman), F. Glogowski, R. Tremblay Appeal heard: in 


Vancouver, January 16, 1979 Judgment pronounced: January 16, 1979 Reasons 
by: C.M. Campbell (3 pp.), concurred in by F. Glogowski and R. Temblay Language of 
reasons: available in English and French Docket no.: 78-6129 Counsel: D.J. 
Rosenbloom, Barrister and Solicitor, for the appellant; D.M. Hanbury, 5sq., for the 


respondent. 


Held (3-0) Appeal allowed in law, although tne evidence produced to the visa officer 
was of little value because not authenticated by the certified authority in India, 
the credibility of the witnesses leaves no doubt that the brother is related to the 
appellant and that he was under 21 years of age at the time of the application. 


3.19 Marina Galvis De Cardona v. M.E.I. 


REFUGEE = MEMBER OF A POLITICAL GROUP - CREDIBILITY - IMMIGRATION APPEAL BOARD ACT, 
Bear GO Cems so CICS a Mea S LSet) Oh) at ple GIMMIGHALION ACT, 1975, 
SH Creo /O =i CLO no COM SME TMM LCRA TL ONGEACRE IRS CG HOME One mene (SS. 


18(1)(e)(vi), (2) = UNITED NATIONS CONVENTION RELATING TO THE STATUS OF REFUGEES, 
ACT. (VAC 2). 

The appellant filed a claim to refugee status on the ground that sne was a member of 
a political group. Her testimony at the hearing revealed that she was not herself a 
member of the group but was only working in making pamphlets for the movement of 
whicn ner brotner was one of the leaders. She claims that prior to ner departure, 


she received anonymous telephone calls from persons who made threats against her, 
her brother and her children and being fed up with the whole situation, she decided 
to leave tne country following the proper procedures, although, she did not contact 
the Canadian authorities stationed in Bogota. Also, she never made any attempt to 
refugee status before now, in fact she arrived in Canada as a visitor and while en 
route to Canada, she spent time in Mexico without applying for any special status 
from the authorities of that country. 


Coram: J.-P. Houle (Vice-Chairman), F. Glogowski, R. Tremblay Appeal heard: in 
Montreal, Jantaryarcs WaLoOnoemoune mL a elovomand August Mai 9nd Judgment pronounced: 
August 2, 1978 Reasons by: J.-P. Houle (13 pp.), coneurred in by F. Glogowski and 
R. Tremblay Language of reasons: in English and French Docket no.: 77-1129 
Counsel: W.G. Morris, Barrister and Solicitor, for the appellant;)M.A. Kulba, Esq., 
for the respondent. 


Held (3-0) Appeal dismissed, execution of the order of deportation derected. On the 
evidence, the appellant is not a refugee as defined in the Convention, sne did not 
establish tnat she had a well-founded fear of persecution if she should return to 
her country of origin. 


3.20 Juan Ornaldo Yanez Delgado VisuiMvereiles 


REFUGEE - REDETERMINATION - JURISDICTION OF BOARD - WHETHER THE APPLICANT HAD BEEN 
INFORMED. BY THE MINISTER IN WRITING OF HIS DECISION - WHETHER AN INQUIRY IN RESPECT 
OL aLe Ae PU nCANT HADES VERmDAKEN  PUAChik= \IMMEGRATRON ACT») 197 6%7S. Cr. 19 76—77 , Cl. 52, 
SS 855 Sih. S04) 5 7 Os. 745 


The applicant filed an application for redetermination of nis refugee claim stating 
that. sto was Accompanied by. (the idecistion)! of the (Minister “which was. in fact a 
convocation letter to attend the continuation of an inquiry. An inquiry had started 
under the Immigration Act, 1952 by a Special Inquiry Officer. It has never been 
continued or recommenced under the Immigration AcE Ly 1197/6). 


eG ae 


Coram: J.V. Scott (Chairman), J.=P. Houle, R. Tremblay Appeal heard: in Montreal, 
November 20, 1978 Judgment pronounced: November 22, 197 Reasons by: J.V. Scott 


(10 pp.), coneurred in by Ji=P. Houle and R. Tremblay Language of reasons: 
available in English and French Docket no.: 78-1085 Counsel: R. Deguire, 
Barrister and Solicitor, forthe applicant sama. Kulbay esq.  hormtnetresipondent. 


Held (3-0) Application dismissed for want of jurisdiction, without prejudice to any 


future application for reexamination which may be made. None of the conditions 
precedent envisaged by the Act have been satisfied, i.e. no inquiry held, no letter 
of the “Minister informing )the auopimecant of nis, sdecksi on. Riveros-=-Melo Manuel 
Eduardo ve MsBst. (F.C. Ae no. ASJOS578)) Prattess Uries MacKayvammcoicumocitiobiatmmionns 


not yet reported). 
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DEPORTATION ORDERS 


4.1 Winston George Wynter v. M.E.I. 
DEPORTATION ORDER - PERMANENT RESIDENT - LATE FILING OF AN APPEAL - TRANSITIONAL - 


VUR BoD Ter lON gt me UMM EGRATLONGEAGE leh somecn to/0, 0 C.e ti=2, oS. S(t) —  IMMEGRATION 
REGULATIONS, “PART E,cos. 2/(1) 6 28(1)— IMMIGRATION ACT, 1976, S.C." 1976-77, Cc. 52, 
S. 125(3) -— IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, C. I-3, S. 11 - IMMIGRATION 
APPEAL BOARD RULES; R.94(2) - INTERPRETATION ACT, R.S.C. 1970, C. I-23. 


as2 Michael Ganci v. M.E.I. 


DEPORTATION ORDER - PERMANENT RESIDENT - PERSON CONVICTED OF SEVERAL CRIMES - 
TRANSITIONAL - IMMIGRATION ACT, R.S.C. 1970, C. I-2, SS. 18(1)(e)(ii), (iii), (2) - 
IMMIGRATION ACT, 1976,)-S.C.. 1976-77, (Cs. 52;08S% 27(1).(4)5/7261)}(a), (bd). =. CRIMINAL 
CODE se Res. Cm19 70 jC. C34, 756.5 144)°.145. Rite pape 


a3 Linneth Moore v. M.E.I1. 
DEPORTATION ORDER - PERMANENT RESIDENT - MISREPRESENTATION OF A MATERIAL FACT - 


LUMIGRAT LONG EAC Us Myo Oy) Des CLO /6hI 9G, Ce eacy 2 SS. -9lalp, 27 (Lite), 7201) ¢b). - 
IMMIGRATION REGULATIONS, 1978, S. 12. 


4.4 Jaswinder Kaur Grewal v. M.E.I. 
DEPORTATION ORDER - PERMANENT RESIDENT - FALSE OR MISLEADING INFORMATION - WHETHER 
THE CEREMONY IS A BETROTHAL OR A MARRIAGE - CONFLICTING EVIDENCE - IMMIGRATION ACT, 


Pace cw slorOg) Ge Pe 2, too. Lele) evils), “.2:)\i— 2 IMMIGRATIONVACT, 1976, SiC 916=7 7), 
Cow oe pCO ALY CE), tee) KA) ye WD) gO 4) Cad ps PhO OL Dre 


SPONSORSHIPS 


4.5 Roy James Allen v. M.E.I. 


SPONSORSHIP - SPONSOREE NOT FREE TO MARRY - FOREIGN LAW - PROOF - IMMIGRATION 
REGULATIONS, PART I, S. 31(2)(b) - IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, C. 
I-3, S. 17 - IMMIGRATION REGULATIONS, 1978, S. 6(1)(d). 


4.6 Balraj Singh Dhillon v. M.E.I. 
SPONSORSHIP - RELATIONSHIP AND AGE OF THE SPONSOREE - EVIDENCE. 


EVIDENCE - SPONSORSHIP - RELATIONSHIP AND AGE OF THE SPONSOREE - IMMIGRATION 
REGULATIONS, PART I, S. 31(1)(h). 


4.7 Rajinder Singh Grewal v. M.E.I. 


SPONSORSHIP - AGE OF ONE OF THE SPONSOREE, THE FATHER - BURDEN OF PROOF - 
IMMIGRATION ACT, R.S.C. 1970, C. I-2, S. 17 = IMMIGRATION REGULATIONS, PART I, S. 
SIO (ely Sa ieyeoy Nee, OG, SCA NOG, a 52h Sa VERA (EO! leila enya O}y 


REGULATIONS Lo (Sloe moll) 


4.8 Makhan Singh Mann v. M.E.I. 


SPONSORSHIP - CANADIAN DIVORCE - VALIDITY OF SUBSEQUENT FOREIGN MARRIAGE - 
APPLICABLE LAW *%-. IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, C. I-3, S. 17 =- 
IMMIGRATION ACT, R.S.C. 1970, C. I-2, S. 5(t) - IMMIGRATION REGULATIONS, PART I, S. 
SOs IMMIGRATION OACT pitt 7 Op bec, 1976-77, Ce ee, woo. IZ) Ca), 225(3)) =-~HINDU 
MARRIAGE ACT, S. 15. 


4.9 Patricia Lynn Dawson v. M.E.I. 


SPONSORSHIP - SPONSOREE NOT IN POSSESSION OF A VALID AND SUBSISTING VISA - ADMISSION 
OF EVIDENCE RELATING TO THE CRIMINAL RECORD OF THE APPELLANT - IMMIGRATION ACT, 
19767 os G LOD Ge state p SS. etl) OC 20) 27 902) Ca) 7 (DD 


4.10 Bhupinder Singh Power v. M.E.I. 


SPONSORSHIP - ARRANGED MARRIAGE - HUMANITARIAN AND COMPASSIONATE CONSIDERATIONS - 
TUNTGORTIONIMACT SRR sore 1970, Cu ta2,, (Soe (f)y py, jn22, (6341). =) IMMIGRATION 
REGULATIONS, PART I, SS. 28(1), 31(2), 36 - IMMIGRATION APPEAL BOARD ACT, R.S.C. 
Lotte tno ld IMM PGRATION ACT, 1976, S.C. 197G477, C. 92; «8. 19(2)(b). 


4.11 Harbans Kaur Sidhu v. M.E.I. 


VIDED - PROOF BY 
SPONSORSHIP - AGE OF SPONSOREE - AUTHENTICITY OF DOCUMENTS PRO 
AFFIDAVIT - IMMIGRATION ACT, R.S.C. 1970, C. I-2, S. 5(t) - IMMIGRATION REGULATIONS, 
PART I, SS. 31(1)(d), 36 — IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, S. 79. 


AT2) Renew Dee BOLsSVert) Ve iMate 


SPONSORSHIP - MARRIAGE OF CONVENIENCE - SPONSOREE NOT IN POSSESSION OF A VALID VISA 


= “IMMIGRATION. -APPEAL--BOARD ACT, ) RsS.C. 91970, (Ci. i=3y Se JIG ae Cee oe 
REGULATIONS, PART I, S. 28(1) - IMMIGRATION ACT, 1976, S.C. 1L9O7TG~TT Cee 2a, oe 


9(1), 79(2) (bd) 5) 03). 


4.13 Huguette Fortier-Pierre v. M.E.I. 


SPONSORSHIP - REASONS FOR REFUSAL MUST BE COMMUNICATED TO THE SPONSOR AND SPONSOREE 
- MARRIAGE OF CONVENIENCE - PUBLIC CHARGE - IMMIGRATION ACT, R.S.C. 1970, C. I-2, 


SS. 5(h), (t) -— IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, C. Dirt Sie EY 
IMMIGRATION ACT, 1976, S.C. 1976-77) C. 52,4, SS«.).4/9, 21253 eM IGRA aon 


REGULATIONS, 1978, S. 41(1). 


REFUGEES 


4.14 Selahattin Sevketoglu v. M.E.I. 


REFUGEE CLAIM - APPELLANT - ALREADY ACCEPTED IN ANOTHER COUNTRY AS A REFUGEE - 
TRANSITIONAL - IMMIGRATION ACT, R.S.C., 1970, C.. I-2, SS. 7(1)(e), s(t jie) (vie ete 
- IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, C. I-3, SS. 11(2), 14, 15. 


4.15 Rodolfo Joel Garcis Orellana v. M.E.I. 


REFUGEE CLAIM - MEMBER OF A POLITICAL GROUP DISCREPANCIES IN THE EVIDENCE PRODUCED - 
CREDIBILITY -. TRANSITIONAL = IMMIGRATION ACT, R.S.C. 1970, C. I=2,°SS575(t);" 220- 
IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, C. I-3, SS. 11(1)(c), 14(b) - IMMIGRATION 
REGULATIONS  PPART Ml SZ oUl) 


4.16 William Cunningham Hart Jr. v. M.E.I. 
REFUGEE CLAIM - MEMBER OF A PARTICULAR SOCIAL GROUP - IMMIGRATION ACT, 1976, S.C. 


1976-77, C. 52, SS. 2(1), (2), 45(1), 45(5), 7OCL), 71(1). = IMMIGRATION, RECGULATSONS, 
WOW, Sig COKER). 


4.17 Agnieszka Wieckowska v. M.E.I. 
REFUGEE CLAIM ~ APPLICATION DEFECTIVE - WAS NOT ACCOMPANIED BY THE DECLARATION UNDER 


OATH - LETTER OF REFUSAL NOT SIGNED BY THE MINISTER IS A NULLITY - IMMIGRATION ACT, 
INIA a TST es MUI Th MOS, Sar Se EM Gh) e GON L)A (Ca ve 


4.18 Victor Manuel Hernandez Morales v. M.E.I. 


REFUGEE CLAIM - MEMBER OF A POLITICAL PARTY - TRANSITIONAL - CREDIBILITY - 
IMMIGRATION APPEAL “BOARD ACT, - RvS.C. (19700 ‘C. (1=3)0 6s 5) uate) ta ee 
IMMIGRATION. ACT, RoSeCw. 1920,)..Ce IS) SSL 7(1)(e),) 1801) (eliviy (2) ee SUN ees 


NATIONS CONVENTION RELATING TO THE STATUS OF REFUGEES, ART. 1A(2). 


4.19 Luis Encalada Ferrer, his wife Alejandrina Brito Gonzalez Del Carmen Encalada 
and their two children v. M.E.I. 
REFUGEE - REDETERMINATION - CREDIBILITY - IMMIGRATION INCU UES Es, TRO e S76 =)/eneer 


Dy IS Os 4AS(1)y 7042), 712) = IMMIGRATION) APPEAL /BOARDUACT, OR .S.C. 1970 7 Goi, 
yells 


MOTION FOR REOPENING APPEAL 


4.20 Surjit Singh Suri v. M.E.I. 


REOPENING - APPLICANT PHYSICALLY DEPORTED - NON EXISTENCE OF NEW EVIDENCE - 
IMMIGRATION* ACT, 1976, S.C. 1976-77,, cy 52, SS. 51, 72(1)(b), (2) tay = IMMIGRATION 
APPEAL BOARD ACT, R.S.C. 1970, c. I-3, SS. 14, 15(1) - FEDERAL COURT AGT, uRveS een On 


CE Or Ek a <i 


4.1 Winston George Wynter v. M.E.I. 


DEPORTATION ORDER - PERMANENT RESIDENT - LATE FILING OF AN APPEAL - TRANSITIONAL - 


JURLSDECTIONG —saUMMIGRATION PRACT “RaS.Ge L970, (GC. T=-2, SS. ~5(t)) =. IMMIGRATION 
REGULATIONS, 2ART- 4, SS. 2/(l);7) 28¢1) = IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, 
S. 125(3) - IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, C. I-3, S. 11 - IMMIGRATION 
APPHAT BOARDMRULES peRe4i(2) M— SINTERPRETATTON ACT, OR. S.C. 1970, CC. 1-23. 


The appellant filed under the Immigration Act, 1952, a notice of appeal after the 
imposed and mandatory time limit provided in Rule 4(2) of the Immigration Appeal 
Board Rules (repealed). He contends that the Board is not any more bound by the 
aforesaid jurisprudence because of the coming into force on April 10th, 1978 of the 


Immigration Act, 1976. 


Coram: J.P. Houle (Vice-Chairman), R. Tremblay, E. Teitelbaum Appeal heard: in 
Montreal, November 9th, 1978 Judgment pronounced: November 10th, 1978 Reasons 
by: J.P. Houle (4 pp.), concurred in by U. Benedetti and D. Petrie Language of 
reasons: available in English and French Docket no. 78-1083 Counsel: J. Grey, 
Barrister and Solicitor, for the appellant; M.A. Kulba, Esq., for the respondent. 


Held (3-0) Appeal dismissed for want of jurisdiction; there is nothing in the Act 
nor in the Interpretation Act which would interpret section 125(3) of the 
Immigration Act, 1976 as creating a new right of appeal or as to revive a defunct 
one. The Board must comply with the time limitations set down in rule 4(2) and has 
no jurisdiction to waive its own rules and accept an appeal filed after the time 
limit therein. In the matter of Holocek, Jaroslav between M.M.I. and I.A.B. 
(F.C.T.D.), Gibson, 9th June 1975 (not yet reported); In the matter of Holocek, 
Jaroslav between M.M.I. and I.A.B. (F.C.A., no. A-382-75), Urie, 12th November 1975 
(not yet reported). 


4.2 Michael Ganci v. M.E.I. 


DEPORTATION ORDER - PERMANENT RESIDENT - PERSON CONVICTED OF SEVERAL CRIMES - 
TRANSIT ONAG— INMICGRAELONBACT, Reo Cerro pmCe mim 2 po. LOC LCE) (1d ips u( Lisi), (2) = 
PMMECRA TON MAC TH aul Of mi sls Cemmelo/ O- allan © me i2ipo Siem 2 7 (nL) (Gl!) pe 20s) ay) sy CD) = CRIM ENAL 


CODE, R.S.C.91970, C. C-34, SS. 144, 145. 


The appellant, on his arrival in Canada, was granted landed status. He was 
convicted for several crimes under the Criminal Code including rape and was ordered 
deported under the Immigration Act, 1952. There are similar provisions pursuant to 
section 27(1)(d) of the Immigration Act, 1976, for which the appellant would be 
ordered deported. 


Coram: A.B. Weselak (Vice-Chairman), D. Petrie, E. Teitelbaum, Appeal heard: in 
Toronto, November 22, 1978 Judgment pronounced: November 22, 1978 Reasons by: E. 


Teitelbaum (5 pp.), concurred in by A.B. Weselak and D. Petrie Language of 
reasons: available in English and French Docket no.: 77-9422 Counsel: D.M. 


Greenbaum, Barrister and Solicitor, for the appellant; D. Taylor, Esq., for the 
respondent. 


Held (3-0) Appeal dismissed, order of deportation valid in law, there is no basis 
for granting special relief. 


4.3 Linneth Moore v. M.E.I. 


DEPORTATION ORDER - PERMANENT RESIDENT - MISREPRESENTATION OF A MATERIAL FACT - 
ERMIGRAT LONeIACT ero fo, mS. ClO. Om, xo moe SS. Oak, 2701) Ce), ACL) Cb) 
IMMIGRATION REGULATIONS, 1978, S. 12. 


The appellant, a permanent resident, was ordered deported on the ground that she was 
granted landing by reason of misrepresentation of a material fact in that she did 
not reveal the fact that she was married, and showed herself to be single on the 
application. Shem testitcvedm thate she swase assistedssing the  f21ling- out (of her 
application and that she had told the lady assisting her that she was married but 
nevertheless the box of the form requiring the name of "spouse" bore the symbol N/A 
i.e. not applicable. She signed her maiden name to the application and retained her 
passport in her maiden name. 


Coram: J.V. Scott (Chairman), E. Teitelbaum, D. Petrie Appeal heard: in Ottawa, 
November 30, 1978 Judgment pronounced: December 6, 1978 Reasons by: J.V. Scott 


i i - Petrie Language of reasons: 
(4 pp.) concurred in by E. Teitelbaum and D iSO 
avaiiaeie in English and French Docket. no. (6-30 16 Counse le iS riilenika ny 


Barrister and Solicitor, for the appellant; C. Goodes, Esq., for the respondent. 


Held (3-0) Appeal dismissed, no sufficient grounds for granting a special relief.— A 
prospective immigrant must disclose the existence of dependants to- the Canadian 
Immigration authorities and it is no excuse to say that the question was never 
directly asked by an Immigration Officer. A spouse is a dependant within the 
meaning of the regulations, whether economically dependent or not. Mens rea 1s not 
an element of section 27(1)(e) of the Immigration Act, 1976. Campbell, Beverley v. 
M.E.I.*’ (I.A.B. 77-9476), Weselak, Benedetti, Petrie, (znd: May 1978 "(not yet 
reported). 


4.4 Jaswinder Kaur Grewal v. M.E.I. 


DEPORTATION ORDER - PERMANENT RESIDENT - FALSE OR MISLEADING INFORMATION - WHETHER 
THE CEREMONY IS A BETROTHAL OR A MARRIAGE - CONFLICTING EVIDENCE ~ IMMIGRATION ACT, 
R.S.C. 1970, GC. 1-2, SS. 18(1)(e) (viii), (2) — IMMIGRATION ACT, 1976,\S. Cel aeeia, 
Casa Ss ie 7 Gl ei ier CL) Ca eR Do inc Oke ) Celie Otek J. 


The appellant, a permanent resident, was ordered deported on the ground that she 
came to Canada by reason of false and misleading information. She, when she was 
sponsored by her brother, declared herself as being single and it is alleged that 
she was already married in India before she first came to Canada. There is 
conflicting evidence to the effect that the ceremony the couple went through at that 
time, was only a betrothal not. a marriage, the marriage only took place when she 
returned to India more than six months after she had been admitted into Canada. 
After that second ceremony, she came back to Canada, her husband came to meet her as 
a visitor and a Canadian child was born. 


Coram: C.M. Campbell, (Vice-Chairman), D. Petrie, G. Glogowski, Appeal Heard: in 
Vancouver, October 20, 1978 Judgment pronounced: December 19, 1978 Reasons _ by: 
C.M. Campbell (11 pp.), concurred in by D. Petrie Dissenting reasons: F. Glogowski 
(ZOO) Language of reasons: available in English and French Docket No.: 78-6104 
Counsel: R.O. Rothe, Barrister and Solicitor, for the appellant; F.D. Craddock, 
Esq., for the respondent. 


Held (2-1) Appeal dismissed. The appellant is married with a child and she lied on 
her application form for permanent residence. Her husband is in Canada as a 
visitor, he entered this country as a visitor by choice when, as her husband, he 
could have been sponsored by the appellant and granted landing, also her evidence, 
is that he did not intend remaining in Canada. 


F., Glogowski (dissenting): 


On the evidence adduced at the inquiry and at the hearing, the appellant was not 
married before coming to Canada but only went through the engagement ritual. The 
order of deportation was made in accordance with the Immigration Act and 
Regulations. She should have disclosed on her application form that she was 
betrothed or engaged. However, compassionate and humanitarian considerations exist 
and they would justify granting a special relief; the appellant is a landed 
immigrant, all her family is here, she now has a Canadian born child and with her 
education background, she appears to be an asset to Canada. Hilario v. M.M.I. 
(COR) Ih eR MS IE a Aig. ehetovelicty (USTR) GEE ie. i35}0).. 


4.5 Roy James Allen v. M.E.I. 


SPONSORSHIP - SPONSOREE NOT FREE TO MARRY - FOREIGN LAW - PROOF - IMMIGRATION 
REGULATIONS, 9 PART Sl ao emeo LG 2)))( 5) IMMIGRATIONS APPEALS BOARDMACH, Re SiG. Om Ole 


I-3, S. 17 - IMMIGRATION REGULATIONS, 1978, S. 6(1)(d). 


The appellant filed an application to sponsor his fiancée and her four children into 
Canada, which application was refused on the ground that she was not free to 
contract marriage because her first marriage in the Philippines was not dissolved. 
She produced a Court Order signed by a District Judge declaring her first husband an 
absentee and presumptively dead for all legal purposes. The appellant produced 
evidence to the effect that this Order of the Philippines Court is good against the 
entire world so long as it is unchanged and therefore valid in Canada. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski, D. Petrie Appeal heard: in 
Vancouver, —October  l7/,. 1978 Judgment pronounced: October 19, 1978 Reasons _ by: 
C.M. Campbell (7 pp.), concurred in by F. Glogowski and D. Petrie Language of 
reasons: available in English and French Docket no. 77-6024 COUNSEUSMC TL RL), 
Barrister and Solicitor, for the appellant; C.J. Dickey, Esq., for the respondent. 


Held (3-0) Appeal allowed on legal grounds. The appellant and the sponsoree are 
each free to marry in their separate jurisdictions and accordingly there are no 
legal impediments to their marriage one to the other. 


4.6 Balraj Singh Dhillon v. M.E.I. 


SPONSORSHIP - RELATIONSHIP AND AGE OF THE SPONSOREE - EVIDENCE. 


EVIDENCE ~- SPONSORSHIP - RELATIONSHIP AND AGE OF THE SPONSOREE - IMMIGRATION 
REGULATIONS, PART I, S. 31(1)(h). 


The appellant filed an application to sponsor his parents and sisters into Canada 
which application was only refused in respect of one of his sister, in that she had 
not established her family relationship to the sponsoree and that she was under 21 
years of age at the time of the application. There are no birth or _ school 
certificates in support of her age and identity and the only evidence produced are 
photographs of the sister and affidavits from her parents, neighbours and the mayor 
of the village. Also there is a testimony of an uncle that was without credibility 
and of his wife to the effect that their niece was born on such a date which was 
considered inadequate. 


Coram: C.M. Campbell (Vice-Chairman), A.B. Weselak, U. Benedetti, Appeal heard: in 
Vancouver, December 4, 1978, Judgment pronounced: December 6, 1978, Reasons by: 
C.M. Campbell, (8 pp.), concurred in by U. Benedetti Dissenting reasons: A.B. 


Weselak (6 pp.) Language of reasons: available in English and French Docket 
no.: 77-7009 Counsel: B.S. Koonar, Barrister and Solicitor, for the appellant; 


F.D. Craddock, Esq., for the respondent. 


Held (2-1) Appeal dismissed, the affidavits prepared by members of the family and 
neighbours are no documentary evidence of any kind with respect to the birth date 
and relationship of the sponsoree and so are the recollections of the aunt. 


A.B. Weselak (dissenting): 


Appellant has established the age and family relationship of the sponsoree with a 
reasonable degree of probability and therefore, I would allow the appeal. The 
photographs produced of the sister is not conclusive as to the evidence of age, 
nevertheless, it can be used to more or less determine the age of the person. The 
mother's affidavit is acceptable evidence as it has been stated by various 
authorities that the age of a child can be proved by various methods, including the 
evidence of the mother. However, this document can be given varying weights as it 
can be suspect of being self-serving and also of recent fabrication. As for the 
affidavits completed by neighbours and the mayor, all of the same village, the 
appellant admits that when requesting these affidavits he informed the parties who 
furnished them with particulars of his sister's age. Therefore, very little weight 
can be given to them, as proof of age, however, as these people were familiar, and 
neighbours of the family they bear some weight as proof of the family relationship. 


4.7 Rajinder Singh Grewal v. M.E.I. 


SPONSORSHIP =. AGE SOF ONES OFF THE SPONSOREE, ~ THE FATHER = BURDEN OF PROOF = 
EMMEGRATLIONWACE, Res.c. L970), Coy l—2)7 9S. 17 =| IMMIGRATION REGULATIONS, PART I, S. 
Sai) awe GRATONGAC moO), a Ole Cite or O— 7 i,m Como 2 Am S smo (2 (ane LMMEGRATION 


REGULATIONS, (97/8) 0S. 5i( DB) 


The appellant filed an application to sponsor in Canada his parents and his two 
brothers which application was refused on the ground that it had not _ been 
established the father was over 60 years of age. Every documents forming the record 
relating to the father's age show him to be 63 years of age. The Canadian 
Immigration authorities rejected all these pieces of evidence, except the 1971 
Voters List, on the ground that they were prepared after the sponsorship 
application. Subsequently, the Minister alleged but did not prove that the Voters 
List had been changed. 


Coram: J.V. Scott (Chairman), E. Teitelbaum, C.M. Campbell Appeal heard: in 
Winnipeg, October 26, 1978 Judgment pronounced: December 2A oS Reasons by: 


JI.V. Scott (8 pp.),: concurred in by E. Teitlebaum Dissenting reasons: C.M. 
Campbell “(5 pp.) Language of reasons: available in English and French Docket 


no. 78-6075 Counsel: R.G. Martens, Barrister and Solicitor, for the appellant; C.J. 
Dickey, Esq., for the respondent. 


Held (2-1) Appeal allowed on legal grounds. Taking the documents filed as a whole, 
the family composition, which was never contested, and the cumulative eLiect, Joby 
various "affidavits" for what they are worth, together with the total failure of 
proof that the Voters List was changed, and if so, in what direction, with some 
reservations, the conclusion is that the appellant has satisfied the burden of proof 
lying on him. Grewal, Nasib Kaur v. M.E.I. (I.A.B. 77-3092), Glogowski, Tremblay, 
Teitelbaum, 10th August 1978 (not yet reported). 


C.M. Campbell (dissenting): 


Appeal dismissed, the age of the father had not been established as having been over 
sixty years of age at the date of application and that in consequence his son, a 
brother of the appellant who was over twenty-one years of age when the Immigration 
Act, 1976 was proclaimed was not a member of the family class on that date and is 
inadmissible. 


AS Makhan Singh Mann v. M.E.I. 


SPONSORSHIP - CANADIAN DIVORCE - VALIDITY OF SUBSEQUENT FOREIGN MARRIAGE - 
APPLICABLE LAW, - IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, C. I=3, S217 = 
EMMEGRATIONTACT, RaSwc. L970; CC. T=27 8S. 5 (t) = IMMIGRATION REGULATIONS; oA cago 
36M SEIMMIGRATIONM@ACT, (197675 (ShC ciel Ou G-i/7 pC ono Zip OSes wr Su Zy)n (cc) r pt meme eco nam et 


MARRIAGE ACT, S. 15. 


The appellant, a Canadian citizen of Indian descent and a Hindu, divorced his 
Canadian wife and eight months later married, in India, the person whom he is 
sponsoring. The issue of the appeal is whether he is validly married to that person 
since according to the Hindu Marriage Act, a condition precedent to the validity of 
a remarriage is a waiting period of one year after a divorce. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski, R. Tremblay Appeal heard: in 
Vancouver, January 17, 1979 Judgment pronounced: January 17, 1979 Reasons by: F. 
Glogowski (4 pp.), concurred in by C.M. Campbell and R. Tremblay Language _ of 
reasons: available in English and French Docket no.: 78-6064 Counsel: U. 
Dosanjh, Barrister and Solicitor, for the appellant; D.M. Hanbury, Esq., for the 
respondent. 


Held (3-0) Appeal allowed on legal grounds. The law governing the capacity to marry 
is the law of the domicile of the person concerned. Here the sponsor was domiciled 
in Canada and by Canadian law he was free to marry at any time. Reed v. Reed 6 
Doli ea exe) Gly 


4.9 Patricia Lynn Dawson v. M.E.I. 


SPONSORSHIP - SPONSOREE NOT IN POSSESSION OF A VALID AND SUBSISTING VISA - ADMISSION 
OF EVIDENCE RELATING TO THE CRIMINAL RECORD OF THE APPELLANT - IMMIGRATION ACT, 
LIT Op Se Cy ah O1 ORT 7 ue oe, (So ee ote lye Ol 21) COM mor erate Ges.) 


The appellant filed an application to sponsor her husband into Canada, which 
application was refused on the ground that her husband had entered Canada without 
having obtained a visa. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski, R. Tremblay, Appeal heard: in 


Vancouver, January 18, 1979 Judgment pronounced: January 18, 1979 Reasons 
by: C.M. Campbell (4 pp.), concurred in by F. Glogowski and R. Tremblay Language of 
reasons: available in English and French Docket no. 78-6174 Counsel: A.G. 


Sandilands, Barrister and Solicitor, for the appellant; C.J. Dickey, ESq jane Ocascne 
respondent. 


Held (3-0) Appeal dismissed. The criminal record of the appellant was accepted as 
evidence since, when dealing with the equity provisions of the Immigration Act, it 
is essential the Board know fully the background of the appellant. BUty ans this 
instance, the issue is not the criminal record of the appellant, but rather, her 
relationship with her husband. The marriage relationship does not justify the 
granting of special relief. 


4.10 Bhupinder Singh Power v. M.E.I. 


SPONSORSHIP - ARRANGED MARRIAGE - HUMANITARIAN AND COMPASSIONATE CONSIDERATIONS - 
IMMIGRATION ACT, R.S.C. 1970, C. I=-2, SS. 5(t), (p), 22, 63(1) - IMMIGRATION 
REGULATIONS, PART I, SS. 28(1), 31(2), 36 - IMMIGRATION APPEAL BOARD ACT, R.S.C. 
1970 Cai —s, (Ser =) IMMIGRATION ACT, 1976, S.C, 1976-77, C. 52, Ss» T9(2)(b). 


The appellant filed an application to sponsor his wife in Canada which application 
was refused on the ground that she was not in possession of a valid visa. The 
Marriage was a marriage arranged according to the Indian tradition and apparently 
when the fiancée arrived in Canada, the appellant was no longer willing to marry 
her. However, the marriage was celebrated, an annulment was granted but an appeal 
from the annulment was successful and the sponsorship reinstated. Although the 
Marriage was never consummated. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski, R. Tremblay Appeal heard: in 


Vancouver, January 16, 1979 Judgment pronounced: January 18, 1979 Reasons 
by: C.M. Campbell (6 pp.), concurred in by F. Glogowski and R. Tremblay Language of 
reasons: available in English and French Docket no.: 78-6034 Counsel: R.G. 


Heath moar Ss teramandmcOuLcitoOm, COG m ches appellantrieC.u.. Dickey, Esqeypmtor the 
respondent. 


Held (3-0) Appeal allowed on humanitarian and compassionate grounds for the 
sponsoree because having come to Canada for marriage and having been rejected if 
returned to India, the rest of her life would be one of humiliation and shame. She 
was the victim of the appellant's bad intent, indeed in bringing her to Canada as a 
visitor rather than his fiancée, he established for himself an escape from the 
obligation of marrying her. 


4.11 Harbans Kaur Sidhu v. M.E.I. 


SPONSORSHIP - AGE OF SPONSOREE - AUTHENTICITY OF DOCUMENTS PROVIDED - PROOF BY 
AFFIDAVIT — IMMIGRATION ACT, R.S.C. 1970, C. I-2, S. 5(t) - IMMIGRATION REGULATIONS, 
NEUE Il BS. SUC CH) 5 SOS Wee Nee) sy Nem MOVOA Spex JG iy ee AR So ee 


The appellant filed an application to sponsor in Canada her father, mother and two 
brothers. The refusal of the application refers only to one of her brothers, on the 
ground that he was not under 21 at the time of the application. There is no birth 
certificate and the documents provided by the school, in the Punjab, were not 
acceptable by the visa officer, he had reason to believe the school did not exist. 
At the hearing, the appellant filed the affidavit of a member of the British 
Columbia Bar stating that he went in the Punjab, India and photographed the building 
marked "Modern Basic School" from which the authenticity of the documents is 
contested. Also he had a letter from the principal of the school verifying the 
school records of the sponsoree and showing his birth date making him under 21 at 
the time of the application. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski, R. Tremblay Appeal heard: in 
Vancouver, January 25, 1979 Judgment pronounced: January 26, 1979 Reasons _ by: 
C.M. Campbell (3 pp.), concurred in by F. Glogowski and R. Tremblay Language of 
reasons: available in English and French Docket no. 77-6068 Counsel: B. Sharma, 
Barrister and Solicitor, for the appellant; D.M. Hanbury, Esq., for the respondent. 


Held (3-0) Appeal allowed on legal grounds. Although, there was much conflicting, 
confusing and deceptive evidence, the evidence in the affidavit produced is 
accepted. 


Ae Rene LD. BOLLS VEL Vis Melvels 


SPONSORSHIP - MARRIAGE OF CONVENIENCE - SPONSOREE NOT IN POSSESSION OF A VALID VISA 


= JMMIGRATION . APPEAL “BOARD. ACT, R.S.C. .1970,, C.. I>3, 05. 17 - IMMIGRATION 
REGULATIONS, PART I, S. 28(1) - IMMIGRATION ACT, AO, OSS VAM Tee S24 Sc 


SHO) eS ECs y(t 


The appellant filed an application to sponsor his wife into Canada which application 
was refused on the ground that the marriage was one of convenience and that the 
sponsoree had no valid visa. The appellant met his wife in Haiti, at his request 
she came for a visit to Canada, he married her after obtaining his divorce. 


Coram: J.-P. Houle (Vice-Chairman), F. Glogowski, R. Tremblay Appeal heard: in 
Montreal, December 7, 1978 Judgment pronounced: February 5, 1979 Reasons by: R. 
Tremblay (5 pp.), concurred in by J.-P. Houle and F. Glogowski Language of reasons: 
available in English and French Docket no.: 78-1062 Counsel: G. Sciortino, 
Barrister and Solicitor, for the appellant; M.A. Kulba, Esq., for the respondent. 


Held (3-0) Appeal dismissed on law and equity. There exist no humanitarian and 
compassionate grounds to grant a special relief. The couple only cohabitated for a 
period of a month after their marriage, the sponsoree is now living with a girl 
friend and said the reason why she left her husband was because he had started to 
drink again, it is .very ‘unlikely that the! couple will resume) (Tite) cogertier. 
Mebavittiv. M.Mobo Ll tA .C S69 rN HOW. MoM el en Sule weGen Leos 


4.13 Huguette Fortier-Pierre v. M.E.I. 


SPONSORSHIP - REASONS FOR REFUSAL MUST BE COMMUNICATED TO THE SPONSOR AND SPONSOREE 
- MARRIAGE OF CONVENIENCE - PUBLIC CHARGE - IMMIGRATION ACT, R.S.C. 1970, C. I-2, 
SS, 5(h); (t) - IMMIGRATION APPEAL BOARD ACT) R.S.Ce 19704. Ce ni-3 00S 
IMMIGRATION ACT, 1976, S.sG. L976-71, CG. 52, SS. 79, 125(3) = :c<DMUMIGRATION 
REGULATIONS, 1978, S. 41(1). 


The appellant filed an application to sponsor her husband into Canada which 
application was refused by alleging a marriage of convenience between the sponsor 
and the sponsoree. Although, the record of the case makes reference to a letter 
addressed to the sponsoree (not the sponsor) in which he is informed that his 
application is refused because he does not meet the requirements of the Act pursuant 
to section 5(t) of the Immigration Act, 1952, he was never. informed) of the 
requirements he should have met. Also in a memorandum from the Canadian Embassy in 
Haiti to the Regional office of Immigration in Quebec, there were allegations of a 
marriage of convenience and of the sponsoree purportedly being a public charge if 
admitted into Canada; this last ground appeared not to have been communicated to 
either the sponsor or the sponsoree. 


Coram: J.-P. Houle (Vice-Chairman) F. Glogowski and R. Tremblay, Appeal heard: in 


Montreal, December 7, 1978 Judgment pronounced: February 7, 1979 Reasons 
by: F. Glogowski (5 pp.), concurred in by J.-P. Houle and R. Tremblay Language of 
reasons: available in English and French Docket no. 78-1067 Counsel: P. 


Duquette, Barrister and Solicitor, for the appellant; M.A. Kulba, Esq., for the 
respondent. 


Held (3-0) Appeal allowed on legal grounds. The purpose of section 79(1)(b) of the 
Immigration Act, 1976, and section 41(b) of the Immigration Regulations, 1978 is 
clearly to enable and appellant to know the case she has to meet. Therefore, the 
reasons for the refusal must be given in intelligible terms and follow the Act and 
the Regulations. 


4.14 Selahattin Sevketoglu v. M.E.I. 


REFUGEE CLAIM - APPELLANT - ALREADY ACCEPTED IN ANOTHER COUNTRY AS A REFUGEE - 
TRANSITIONAL - IMMIGRATION ACT, R.S.C. 1970, C. I-2, SS. 7(1)(c), 18(1)(e)(vi), (2) 
~ IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, C. I-3, SS. 11(2), 14, 15. 


The appellant, a Cypriot of Turkish origin, arrived in Canada as a visitor and 
remained here without reporting to the authorities until a year after he had arrived 
at which time he claimed refugee status. Before coming into Canada, he went to 
Turkey and it is with a Turkish passport valid for 6 months for the purpose of 


travelling that he arrived here. He had apparently obtained in Turkey proof of 
residence stating that he was a refugee and that he was stateless. He knew that, on 
arrival, he had to explain why he had been issued the passport but instead of doing 
so, he only requested whatever period of time he could be allowed to stay. 


Coram: F. Glogowski (Vice-Chairman), U. Benedetti and R. Tremblay Appeal heard: in 
MOLOntoO;, uulys 24,) £978 Judgment pronounced: July 24, 1978 Reasons by: U. 
Benedetti (6 pp.), concurred in by R. Tremblay Dissenting reasons: F. Glogowski (2 
pp.) Language of reasons: available in English and French Docket no.: 78-9065 
counsels) i. “Lobu,  Esq., tor ~the* ‘appellant; =wW.oA. Macintyre, rsq.,, “for - the 
respondent. 


Held (2-1) Appeal dismissed, execution of the order of deportation directed. There 
is no reasonable grounds for believing that the appellant is a refugee protected by 
the Convention. He had been accepted in Turkey as a refugee and he had steady 
employment there. He did not suffer any persecution or harassment while in Turkey 
and could obtain a passport to travel in North America without difficulty. 


F. Glogowski (dissenting). 


Appeal dismissed in law but allowed on equitable grounds, there is sufficient 
evidence to grant special relief. The appellant though possibly not a refugee in 
the strict sence of the Convention, might suffer unusual hardship if returned to 
Turkey. Diocaretz Urrutia, Pablo Eric v. M.E.I. (I.A.B. 78-1014), Houle, Legaré, 
Glogowski, 12th April 1978 (not yet reported). 


4.15 Rodolfo Joel Garcis Orellana v. M.E.I. 


REFUGEE CLAIM - MEMBER OF A POLITICAL GROUP DISCREPANCIES IN THE EVIDENCE PRODUCED - 
CREDIBILITY - TRANSITIONAL - IMMIGRATION ACT, R.S.C. 1970, C. I-2, SS. 5(t), 22 - 
IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, C. I-3, SS. 11(1)(c), 14(b) - IMMIGRATION 
REGULATIONS, PART 1, S. 28(1). 


The appellant, a citizen of Chile, filed a claim to refugee status on the ground 
that he was a member of a political party, and due to his active membership in that 
group had suffered multiple physical and mental harassments after the coup in 1973. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti, E. Teitelbaum, Appeal heard: in 
Toronto, September 7, 1978 Judgment pronounced: September 12, 1978 Reasons by: 
U. Benedetti (7 pp.), concurred in by A.B. Weselak and E. Teitelbaum Language of 
reasons: available in English and French Docket no. 78-9096 Counsel: M. 
Obradovich, Esq., for the appellant; W.. MacIntyre, Esq., for the respondent. 


Held (3-0) Appeal dismissed, execution of the order of deportation directed. The 
appellant is not a refugee protected by the Convention. The appellant testified 
that he had applied in Chile for admission to Canada as an immigrant and been 
refused; although he stated he had been obliged to live clandestinely in Chile, the 
evidence was that he was a musician playing regularly in public places there. He 
was not a credible witness. DrOcareeZwnUMrte 1 a; eEbabl Ome riCr Ven Mee lien Ll eA. Bs 
78-1014), Houle, Legaré, Glogowski, 12th April 1978 (not yet reported). 


4.16 William Cunningham Hart Jr. v. M.E.I. 


REFUGEE CLAIM - MEMBER OF A PARTICULAR SOCIAL GROUP - IMMIGRATION ACT, 1976, S.C. 
ORO — ieee COS pO S omee (ely) ime ice) hp oO) ely ON Os) pee OlC Ls, ey (al) ee EMM CGRAT ION “REGULATIONS, 
1978, S. 40(1). 


The applicant first arrived in Canada as a visitor. He then claimed refugee status 
on the basis of his fear of persecution because of his membership in a particular 
social group, namely Viet Nam veterans. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti, D. Petrie Appeal heard: in 
Toronto, November 1, 1978 Judgment pronounced: November 1, 1978 Reasons by: D. 
Petrie (4 pp.), concurred in by A.B. Weselak and U. Benedetti Language of reasons: 
available in English and French Docket no.: 78-9179 


Held (3-0) Application refused to proceed, appellant determined not to be a 
Convention refugee. On the evidence, there are no reasonable grounds to believe 
that the claim could upon the hearing of the application, be established; indeed the 
‘claimant was not escaping the persecution of his government but he was leaving a 
difficult personal situation which hindered his adjustment, a changed environment 
was available to him else where in the United States. 


4.17 Agnieszka Wieckowska v. M.E.I. 


REFUGEE CLAIM - APPLICATION DEFECTIVE - WAS NOT ACCOMPANIED BY THE DECLARATION UNDER 
OATH - LETTER OF REFUSAL NOT SIGNED BY THE MINISTER IS A NULLITY - IMMIGRATION ACT, 
OTe Se LOO Ta yee sy Day. Soar 4d CO) nelly G28). 


The applicant filed a redetermination of her claim to refugee status, which 
application was never perfected since it was not accompanied by a declaration under 


oath. 


Coram: J.V. Scott (Chairman), J.-P. Houle, R. Tremblay Appeal heard: in Montreal, 
November 6, 1978 Judgment pronounced: November yp, AMS oes} Reasons by: J.V. Scott (4 
pp.) concurred in by J.-P. Houle and R. Tremblay Language of reasons: available in 
English and French Docket no. 78-1086 Counsel: J.H. Grey, Barrister and 
Solicitor, for the applicant. 


Held (3-0) Application refused to proceed, this matter was never dealt with on its 
merits, the application neither contained nor was accompanied by the "declaration 
under oath" referred to in that section. The letter of refusal purporting to be in 
accordance with section 45(5) of the Immigration Act, 1976 is a nullity because 
signed by the Registrar of the Refugee Status Advisory Committee and not signed by 
ne Nao Gecieg I ieyeasoee un V7 Julginieig Ml ae oN Geo gals /ALsi@)- 


4.18 Victor Manuel Hernandez Morales v. M.E.I. 


REFUGEE CLAIM’ = (MEMBER OF A POLITICAL PARTY, =) TRANSITIONAL (-S.GREDIB IE LLY ie 
IMMIGRATION UAPPRALENE BOARD ACT, ReSisC. L970 Gey lm sian SS cael 1a) en aS 
LMMUGRATIONG ACTION Rigs \ChumlovOyy Co) £=2,.9 SS 7. Cl iCe iL Sas) cGy) Gein ed) eto NOSIS 


NATIONS CONVENTION RELATING TO THE STATUS OF REFUGEES, ART. 1A(2). 


The appellant claimed refugee status on the ground that he was an active supporter 
of the Socialist Party in Guatemala and that after the Socialist Party fell from 
power, he was arrested several times, interrogated and according to his testimony 
savagely beaten. 


Coram: J.V. Scott (Chairman), R. Tremblay, E. Teitelbaum Appeal heard: in Montreal, 
December 1, 1978 Judgment pronounced: January 24, 1979 Reasons by: J.V. Scott (9 
pp.), concurred in by R. Tremblay and E. Teitelbaum Language of reasons: available 
in English and French Docket no.: 78-1015 Counsel: W.G. Morris, Barrister and 
Solicitor, for the appellant; M.A. Kulba, Esq., for the respondent. 


Held (3-0) Appeal dismissed, execution of the order of deportation directed. The 
appellant is not a refugee protected by the Convention and never was one. The 
declaration in support of his refugee claim was made one day after his inquiry, 
during which he stated that there was no reason why he could not return to 
Guatemala. He remained in Canada illegally for nearly five years without 
endeavouring to regularize his status and he was not a credible witness at the 
hearing of his appeal. Diocaretz Urrutia, Pablo Eric v. M.E.d. (1.A.sB. 7esd0la 
Houle, Legaré, Glogowski, April 20, 1978 (not yet reported). 


4.19 Luis Encalada Ferrer, his wife Alejandrina Brito Gonzalez Del Carmen Encalada 


and their two children v. M.E.I. 


ee 


REFUGEE - REDETERMINATION - CREDIBILITY - IMMIGRATION ACT, LOAGs Se. TOF Orr cre 


Beas SSS 45(1), 70(2), 71(1) - IMMIGRATION APPEAL BOARD NGAUS Ecler PECAN, C5 a= 3p 
Sik 


The appellant, his wife and children claim refugee status on the ground that they 
were subject of persecution that obliged them to leave Chile. They left Chile and 
went to Spain where they stayed and worked for almost two years before coming into 
Canada. 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay, E. Teitelbaum Appeal heard: in 
Montreal, November 7, 1978 Judgment pronounced: November 10, 1978 Reasons by: 
J.P. Houle (5 pp.), concurred in by R. Tremblay and E. Teitelbaum Language of 
reasons: available in English and French Docket no.: 78-1092 


Held (3-0) Application refused to proceed; the applicants are not refugees protected 
by the Convention. There was both evidence of persecution; although the female 
applicant was a member of the Communist Party, the male applicant was not active in 
politics; nor is there any proof that they were members of a particular social 
group. Though surrounded by informers, their situation was no worse than that of 
thousands of others in Chile. 


4.20 Surjit Singh Suri v. M.E.I. 


REOPENING - APPLICANT PHYSICALLY DEPORTED - NON EXISTENCE OF NEW EVIDENCE - 
CMMEGCRA TION PAG HO Omi oe Clem SINOm Hii, Cent 27m ColemnS tyne (1) i0D)) G2) CA) = EMM LGRA TION 
ADP ARMBOARDMAGCI  Rcie Commo OC melo, ROC la, eto Gl) me DE RAL COURT AGT mR eS slo 7Or 


C50; po emnco GL). 


The applicant is asking the reopening of the appeal on two grounds: (1) that he will 
raise points of law not considered at the hearing, the determination of which are 
crucial for the validity of the deportation order; (2) that he has evidence not 
otherwise available and presented at the hearing. 


Coram: J.V. Scott (Chairman), E. Teitelbaum, F. Glogowski Appeal heard: in Ottawa, 
November 30, 1978 Judgment pronounced: January 16, 1979 Reasons by: J.V. Scott 


(5 pp.), concurred in by E. Teitelbaum and F. Glogowski Language of reasons: 
available in English and French Docket no.: 76-9361 Counsel: Mr. E. Binavince, 


Barrister and Solicitor, for the applicant; M. Bhabha, Esq., respondent. 


Held (3-0) Motion dismissed for want of jurisdiction; the appellant's arguments 
related to issues which were before the Board at the hearing of the appeal, or if 
they were not, could have been raised at the hearing, also the Board's jurisdiction 
had ceased when the deportation order was executed, indeed the applicant was 
physically deported at the date of the hearing. CLAP aSmavicme Mle elias Coen) STAC «Rvs 
577, eco Ds ueR. (3d) PeeChan etal. v. MoM.1. 621.A.C. 4299" Yeung v.'M.M.I. 8°1.A.C. 
265-0) Galea ven MoM. let Lom aii? 6c.) LOL? Ss (Douglas, a2 Bric. vByromu Vou M Msi.) (1.A.Bs 
73-22334), Scott, Legaré, Glogowski, 14th October 1977 (not yet reported); Douglas, 
Eric Byron v. M.M.I, (F.C.A., no. A-784-77), Heald, Urie, Kelly, 23rd February 1978 
(not yet reported). 
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DEPORTATION ORDERS 


Lyait Lamptey-Drake, Sam Young v. Minister of Employment and Immigration 


DEPORTATION ORDER - PERMANENT RESIDENT - CLAIM TO CANADIAN CITIZENSHIP - RETURNING 
RESIDENT - CREDIBILITY - BURDEN OF PROOF - TRANSITIONAL - IMMIGRATION ACT, R.S.C. 
1970, C.1-2,° SS.2, 7(2)-7(2), 18(1)(eltvi), (237. Z25-IMMIGRATION APPEAL BOARD ACT, 
R,S.C<. 1970, -C. 1-3 ,77S8. 1901) (ad), (2), (3) ye 147. 1542) 05) 5 CIMAIGRAT ION SRE CU ea oa, 
Part 1, SS. 3A(1), 36 


The appellant claims Canadian citizenship on the basis that he came with his mother 
to Canada when he was 17 years old to live with his father. Despite this claim, when 
he last came into Canada, he claimed to be a returning resident, and according to his 
testimony he was admitted to Canada as having this status. 


Held, appeal dismissed, execution of the order of deportation directed. The 
appellant was not a returning resident, since he has failed to establish that he was 
ever "previously landed in Canada". On the other hand, there is no evidence that he 
came into Canada illegally or without status - quite the contrary, since on his own 
testimony he was examined at the port of entry. Since he is neither a landed 
immigrant or a citizen, he must have been admitted as a non-immigrant. 


Diocaretz Urrutia, Pablo Eric v. M.E.I. (1.A.B. 78-1014), Glogowski, Houle, Legaré, 
12th April 1978 (not yet reported); Albright v. M.M.I. 4 I.A.C. 404; Yeung, Ng Woon 
ve M.M.I. (I1.A.B. 72-3481), Glogowski, Legaré, Byrne, 18th August 1972 (not yet 
reported); Chaney, James Paul v. M.M.I. (I.A.B. 71-3201), J.C.A. Campbell, Cardin, 
Legaré, 10th June 1971 (not yet reported). 


Coram: J.V. Scott (Chairman), C.M. Campbell, E. Teitelbaum Appeal heard: in 
Winnipeg, August 15, 1978 Judgment pronounced: September 29, 1978 Reasons by: 
IsVe Scott, (1) spp.) ‘concurred in by EB. Textelbaum, Came “Campbell Docket no. 
78-6091 Counsel at hearing: C.J. Dickey, Esq.,, for the respondent. 


52 Minister of Employment and Immigration v. Byers, Warren Henry 


DEPORTATION ORDER - PERMANENT RESIDENT - JURISDICTION OF BOARD - APPEAL BY THE 
MINISTER 


JURISDICTION OF BOARD - APPEAL BY THE MINISTER - DELIVERY AND SERVICE OF THE NOTICE 
OF APPEAL NOT WITHIN THE TIME LIMIT - WHETHER THERE WAS PROPER SERVICE WITHIN THE 
MEANING OF THE IMMIGRATION APPEAL BOARD RULES ~ IMMIGRATION ACT, R.S.C. 1970, C.1-2, 
S. 18(1)(e)(viii) - IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, C. 1-3, S. 12 - 
IMMIGRATION APPEAL BOARD RULES, RULES 5, 25 - IMMIGRATION ACT, 1976, S.C. 1976-77, 
C.52, S.S. 73, 128(1) - IMMIGRATION APPEAL BOAP2* RULES, 1978, RULES 4, 12 to 16 


The Counsel for the respondent challenges the jurisdiction of the Board to entertain 
the appeal as he stated that there had not been delivery and service of a Notice of 
Appeal upon the respondent within 30 days of the date of the decision being made by 
the Special Inquiry Officer in the earlier proceedings and, therefore, the appeal had 
not been validly launched. He further stated that service of the documents upon the 
respondent's wife cannot be considered as personal service and, as a result, there 
had not been proper service upon the respondent of the Notice of Appeal. 


Held, appeal dismissed for want of jurisdiction. There is nothing before the Board, 
there was not proper personal service in accordance with either the old or the new 
Immigration Appeal Board Rules. The service in this case was upon the wife and the 
process server neither handed the Notice of Appeal to the respondent nor saw the 
respondent. This is a necessary prerequisite to institute an appeal and must be 
strictly complied with. The mere handing of an envelope to the person concerned 
without a description of its contents can be fatal as proper personal service, as the 
process server should advise the person concerned of the documents with which he is 
being served. 


Regina v. Dennis (1958) 24 W.W.R. 88; Regina v. Dennis [1958] S.C.R. 473; Regina v. 
Terrabain (1965) 50 W.W.R. 560; Re Rex V. Speirs [1923-4] 55 O.L.R. 290; Re Avery 
[1952] O.R. 192;. Re Consiglio j;et) al.- [1977] OLR. Vol. 7 Sesacksons v. eheumnan 
[1939] e2 Dole Raw7 29 


Coram: C.M. Campbell (Vice-Chairman), A.B. Weselak, U. Benedetti Appeal heard: 
in Vancouver, November 27, 1978 Judgment pronounced: March 5, 1979 Reasons by: 
A.B. Weselak, (11 pp.) concurred in by C.M. Campbell, and U. Benedetti Docket no. 
78-6116 Counsel at hearing: A. Louie and C.J. Dickey, Esq., for the appellant, 
J.M. Hutchinson, Barrister and Solicitor for the respondent. 


SPONSORSHIPS 
Fes Gill, Sukhdev Singh v. Minister of Employment and Immigration 


SPONSORSHIP - JURISDICTION OF BOARD - SPONSOR NOT EIGHTEEN YEARS OF AGE AT TIME THE 
SPONSORSHIP APPLICATION WAS MADE - RIGHT OF APPEAL TO BOARD - IMMIGRATION ACT, 1976, 
S.C. 1976-77, C. 52, S. 79 - IMMIGRATION REGULATIONS, PART I, S. 31(1) - IMMIGRATION 
REGULATIONS, (1978), S.4 —) INTERPRETATION) ACT, R.S.C€..1970,,.C. I-23, S. 35 


The appellant, a Canadian citizen, filed an application to sponsor his wife into 
Canada, which application was refused on the ground that he was not eligible to 
sponsor because he was not 18 years of age or over. Because he was not 18 years of 
age, his right of appeal to the Board was contested. 


Held, appeal dismissed for want of jurisdiction. A Canadian citizen is free to come 
before us and argue his right of appeal. However, there is a statutory requirement 
under section 31(1) of the Immigration Regulations, Part I (repealed) and under 
section 4 of the Immigration Regulations, 1978 that the sponsor must be eighteen 
years of age. The appellant is not 18 years of age and he won't be 18 for three 
months. There is a statutory provision, therefore, that he has no right to make a 
sponsorship application. Since, by Statute, he is excluded from the sponsorship 
process, it flows, naturally that he cannot appeal within the process from which he 
has already been excluded. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski, D. Petrie Appeal heard: in 
Winnipeg, June 16, 1978 Judgment pronounced: June 16, 1978 Reasons by: C.M. Campb 
(2 pp.), concurred in by F. Glogowski and D. Petrie Docket no: 78-6062 Counsel 


at hearing: D. Matas, Barrister and Solicitor, for the appellant, and I. Munn, 
J.M. Dickey, Esq., for the respondent 


54 Lail, Narinder Singh v. Minister of Employment and Immigration 


SPONSORSHIP - AGE OF ONE OF THE SPONSOREE, THE FATHER - CREDIBILITY OF THE APPELLANT 
= TRANSITIONAL - IMMIGRATION ACT, R.S.C. 1970, C. I-2, S. 5(t) -- IMMIGRATION 
REGULATIONS, PART. L705. 05 60—-— IMMIGRATION ACT) 9197.6, .c.Ce 1976-77, 4C..52,.°S< 79 (2) 


The appellant filed an application to sponsor into Canada his father, mother and two 
sisters. The application was refused on the ground that the father did not establish 
that he was over 60 years of age. There are discrepancies in the documents produced 
as evidence of the father's age and also the appellant's testimony was found to be 
without credibility. 


Held, appeal dismissed on legal grounds in respect of the two children. The father's 
age is in issue since found to have been under 60 years at the date of the sponsored 
application. The two children would have been admissible if the father had been 
found over 60 years of age at the date of the application because they were under 21 
years of age then. The evidence produced consist of an affidavit concerning the 
father's marriage and a birth certificate which shows his date of birth as giving him 
more than 60 years at the date of application, also there is a Pension Payment Order 
giving his date of birth as being two years younger than the two above mentioned 
documents. This official Pension Payment Order was considered to be the most 
credible of the documents provided. 


Held, appeal allowed on legal grounds in respect of the parents. Since the appeal is 
heard under the provisions of the Immigration Act, 1976, the appellant enjoys the 
provisions of that Act which provides that the mother and father are sponsorable 
regardless of age. 


Coram: C.M. Campbell, (Vice-Chairman), F. Glogowski, D. Petrie, Appeal heard: in 
Vancouver, October 16, 1978 Judgment pronounced: October 17, 1978, Reasons by: 
C.M. Campbell (4 pp.), concurred in by F. Glogowski, and D. Petrie, Docket no: 


77-6067 Counsel at hearing: D.P. Pandia, Esq., for the appellant, and C.J. Dickey, Esq., 
for the respondent. 


Se) Pandher, Mukhtiar Kaur v. Minister of Employment and Immigration 


SPONSORSHIP - JURISDICTION - AGE OF THE SPONSOREE - IMMIGRATION REGULATIONS, PART I, 
S. 36 


JURISDICTION OF BOARD - SPONSORSHIP - SPONSOR NOT A CANADIAN CITIZEN - RIGHT OF 
APPEAL - IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, C. 1-3, S. 17 - IMMIGRATION ACT, 
USGA. Solo MIVSSV 5 CEdZyp So VA) 


The appellant filed an application to sponsor her parents, one brother and two sisters in 
Canada. The application was refused in respect to the father on the ground he did not 
establish that he was over 60 years of age at the hearing, it was established from the 
appellant's own testimony that she was not a Canadian citizen at the time of filing her 
appeal. 


Held, appeal dismissed. The appellant was not a Canadian citizen when she made her 
appeal, she was without the right to file it and therefore, the Board is without 
jurisdiction to hear it. 


Coram: C.M. Campbell, (Vice-Chairman), F. Glogowski, D. Petrie Appeal heard: in 
Vancouver, October 19, 1978 Judgment pronounced: October 19, 1978 Reasons by: 
C.M. Campbell (Vice-Chairman), (2 pp.), concurred in by F. Glogowski and D. Petrie 
Docket no: 77-7018 Counsel at hearing: W. Beck, Barrister and Solicitor, for the 
appellant, and C.J. Dickey, Esq., for the respondent. 


5.6 Sangha, Harbans Kaur v. Minister of Employment and Immigration 

SPONSORSHIP - FAMILY RELATIONSHIP AND AGE OF ONE OF THE SPONSOREE, THE BROTHER - 
EVIDENCE 

EVIDENCE - SPONSORSHIP - FAMILY RELATIONSHIP AND AGE OF ONE OF THE SPONSOREE, THE 
BROTHER - IMMIGRATION ACT, R.S.C. 1970, C. 1-2, S.~ 5(t) - IMMIGRATION REGULATIONS, 
PART I, Ss 36 - IMMIGRATION APPEAL BOARD ACT, ReGeGe 1970, Cr I-3, Sle LF our fic 


IMMIGRATION ACT, 1976,,/S.C. 1976-77, °C. 52, S. 79(3) 


The appellant filed an application to sponsor her mother and brother into Canada. 
The appeal is only in respect of the brother, his age and relationship with the 
appellant was not properly established. His birth was never recorded and he did not 
have an education so there are no school records. The only evidence produced 
regarding the age is an affidavit of the mother declaring her son born on such a 
date, that would make him under twenty-one years of age, and at the hearing, the 
appellant and her brother recited their recollections with respect to the birth dates 
of and age differences between members of their family. They produced no documentary 
evidence. 


Held, appeal dismissed, the mother's affidavit and the testimony of other members of 
the family, all of which is self-serving, cannot be accepted as evidence with respect 


to the date of birth which took place twenty years ago "without more" to support 
their recollections. 


Coram: C.M. Campbell, (Vice-Chairman), F. Glogowski, D. Petrie Appeal heard: in 
Vancouver, October 19, 1978 Judgment pronounced: October 20, 1978 Reasons by: 
C.M. Campbell, (Vice-Chairman), (4 pp.), concurred in by F. Glogowski, and D. Petrie 

Docket no: 77-7000, Counsel at hearing: D.P. Pandia, Esq., for the appellant, and 


F.D. Craddock, Esq., for the respondent. 


4 7! Athwal, Gurmej Kaur v. Minister of Employment and Immigration 
SPONSORSHIP - SPONSOREE IN CANADA WITHOUT A VALID VISA - MARRIAGE OF CONVENIENCE - 
IMMIGRATION ACT, Reo Gis 1970, (Ce 1-2, S. Sit) = IMMIGRATION REGULATIONS, 


PART I, S. 28(1) - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 79(2)(a), (b) 


The appellant filed an application to sponsor her husband into Canada which 
application was refused on the ground that he was a member of a prohibited class 
namely a person who has been convicted of a crime involving moral turpitude and also 
he did not comply with the Immigration Regulations in that he was not in possession 
of a valid visa. 


Held, appeal dismissed. There do not exist compassionate and humanitarian 
considerations to warrant a special relief. The sponsoree came into Canada as a 
visitor and overstayed the period he was allowed to stay, other than his wife he has 
no family, friends, or roots in the country. Similarly, the appellant has few roots 
in Canada and no relations other than her husband. She participated in one deception 
of his illegal stay in Canada in disclaiming any knowledge of him when she was 
interviewed by an Immigration Officer and also she married him in attempt to prevent 
his deportation. The appellant and her husband did not come with "clean hands". 


RremanakaSuy «acts Li eGuide As Ce LL S6e 


Coram: C.M. Campbell (Vice-Chairman), A.B. Weselak, U. Benedetti Appeal heard: in 
Vancouver, December 7, 1978 Judgment pronounced: December 7, 1978 Reasons by: 
C.M., Campbell (4 pp.), concurred in by A.B. Weselak and U. Benedetti Docket no: 
77-7020 Counsel at hearing: R.O. Rothe, Barrister and Solicitor, for the appellant, 


and F.D. Craddock, Esq., for the respondent. 


5.8 Tremblay-Singh, Evelyne v. Minister of Employment and Immigration 


SPONSORSHIP - MARRIAGE OF CONVENIENCE - SPONSOREE NOT IN POSSESSION OF A VALID VISA - 
CREDIBILITY = HUMANITARIAN AND COMPASSIONATE CONSIDERATIONS = IMMIGRATION 
REGULATIONS, PART 1, S. 28(1) - IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, C. 1-3, S. 
U72= IMMIGRATION ACT, 1976,:55.Cs, 1976-77, C2252, °SS..79,.:125(3) 


The appellant filed an application to sponsor her husband into Canada. The 
application was refused on two grounds; namely the marriage of the sponsor with the 
sponsoree was a marriage of convenience and the sponsoree was not in possession of a 
valid and subsisting visa. 


Held, appeal allowed on equitable grounds. The evidence showed that the marriage was 
a bona fide contracted valid marriage; the sponsoree, the husband is’ gainfully 
employed, does not have any criminal record and does not constitute a menace to 
public security, order and peace. 


Coram: J.P. Houle, (Vice-Chairman), F. Glogowski, R. Tremblay Appeal Heard: in 
Montreal, February 13, 1979 Judgment pronounced: Repuuarvaals eo ao Reasons by: 
OOo Houle, (4i)ipp.)i, iconcurreds in) by Fey(Glogowski, and R. Tremblay Docket no: 
78-1077 Counsel at hearing: J. Rosenfeld, Barrister and Solicitor, for the appellant 


and J.R. St. Louis, Esq., for the respondent. 


5.9 Garcha, Jarnail Singh v. Minister of Employment and Immigration 


SPONSORSHIP - AGE OF SPONSOREES - TRANSITIONAL - IMMIGRATION APPEAL BOARD ACT, R.S.C. 
1 970, C. 1-3, S.17 - IMMIGRATION REGULATIONS, PART 1, S. 36 


The appellant filed an application to sponsor his parents, two sisters, and three 
brothers into Canada. The application was refused under the Immigration Act, 1952 in 
respect of the father on the ground that he failed to prove he was over 60 years of 


age. The appeal was heard under the Immigration Act, 1976 and under which Act the 
parents are no longer subject to age limitations and, if they meet other criteria, 
are admissible. But under both Immigration Regulations, accompanying dependent 


children must be under 21 years of age. 


Held, appeal dismissed with respect of one of the brother whose birthdate given shows 
him as being over 21. Appeal allowed in respect of the parents, and other children. 
Even if there are discrepancies in documents’ refering to two children, in each 
instance the dates shown bring each of these dependants within the family class. 


Coram: C.M. Campbell (Vice-Chairman), D. Petrie, E. Teitelbaum Appeal heard: in 
Vancouver, February 26, 1979 Judgment pronounced: February 26, 1979 Reasons 
by: C.M. Campbell, (3 pp.), concurred in by D. Petrie and E. Teitelbaum Docket 
no: 77-6049 Counsel at hearing: D.P. Pandia, Esq., for the appellant and 
D.M. Hanbury, Esq., for the respondent. 


5.10 Josue, Germaine v. Minister of Employment and Immigration 


SPONSORSHIP - MARRIAGE OF CONVENIENCE - SPONSOREE NOT IN POSSESSION OF A VALID VISA - 
HUMANITARIAN AND COMPASSIONATE CONSIDERATIONS - IMMIGRATION ACT, 1976, S.C. 1976-77, 
ry E55 SIS LAG A Ue: 


The appellant filed an application to sponsor her husband in Canada, which 
application was refused on two grounds, namely that the sponsoree was not in 
possession of a valid visa and that the marriage was one of convenience. The basis 
of the latter ground for refusal is the disparity in age (30 years). 


Held, appeal allowed on equitable grounds. The marriage is a valid marriage and the 
intention of the Act is to facilitate the reunion of families in Canada. 


Coram: J.P. Houle, (Vice-Chairman), F. Glogowski, R. Tremblay Appeal heard: in 
Montreal, February 26, 1979 Judgment pronounced: February | 26, 71979 Reasons 
by: J.P. Houle, (4 pp.), concurred in by F. Glogowski, and R. Tremblay Docket no: 
78-1096 Counsel at hearing: J. Rosenfeld, Barrister and Solicitor, for the appellant, 


and M.A. Kulba, Esq., for the respondent. 


Lyrae Dhariwal, Daljit Singh v. Minister of Employment and Immigration 
SPONSORSHIP - AGE OF ONE OF THE SPONSOREE - TRANSITIONAL - GRANTING OF A SPECIAL 
RELIEF ONLY TO SPONSOREES WHO ARE IN THE SPONSORABLE CLASS - IMMIGRATION ACT, R.S.C. 


1970, C.1-2, S 5(t) - IMMIGRATION REGULATIONS, PART 1, S. 36 - IMMIGRATION ACT, 1976, 
S.C.°1976-77, C. 52, S. 79 — IMMIGRATION) APPRAL, BOARD ACT;)R.S.C.) 19706 66. 1-3 moel? 


The appellant filed an application to sponsor his parents and his three sisters into 
Canada. The application in respect of one of his sisters was refused on the ground 
that she did not established that she was under 21 at the time of the sponsorship 
application. 


Held, appeal allowed in law, with respect of the parents and two sisters. Appeal 
dismissed with respect of the third sister, it was conceded that she was over 21 at 
the date of the application and was, therefore, not a member of the family class. 
The special relief can only be granted to sponsorees who in the first instance came 
within the sponsorable class as set out in the Regulations. 


Coram: C.M. Campbell (Vice-Chairman), D. Petrie, E. Teitelbaum Appeal heard: in 
Vancouver, February 28, 1979 Judgment pronounced: February 28, 1979 Reasons 
by: C.M. Campbell, (3 pp.), concurred in by D. Petrie and E. Teitelbaum Docket 
no: 78-6074 Counsel at hearing: D.P. Pandia, Esq., for the appellant and 
C.J. Dickey, Esq., for the respondent. 


Syl Goyette, Michel André v. Minister of Employment and Immigration 
SPONSORSHIP - BIGAMOUS MARRIAGE - FOREIGN DIVORCE - PROOF OF FOREIGN LAW - 


PRESUMPTION OF VALIDITY OF THE CANADIAN MARRIAGE - BURDEN OF PROOF - SPONSOREE NOT IN 
A SPONSORABLE CLASS - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, S. 79 


The appellant, a Canadian citizen, filed an application to sponsor his second wife 
into Canada, which wife he married in Canada, after having obtained a divorce in 
Haiti from his first wife he had married in Brussels, Belgium. The certificate of 
Marriage issued in Montreal gives a presumption of validity to this marriage. This 
presumption, therefore, shifts the burden of proof of its invalidity to the 
respondent. The real issue of this appeal is whether the respondent satisfies the 
burden of proof lying on him in respect of the validity of the marriage and the 
invalidity of the divorce of the appellant. 


Held, appeal dismissed, the sponsoree is not a member of the family class whose 
application may be sponsored. The respondent has sufficiently discharged the burden 
of proof lying on him in respect of the invalidity of the divorce in Haiti. A 
foreign divorce decree to be recognized in the province of Quebec must have been 
rendered by a court of competent jurisdiction in the eyes of Quebec Courts; 
incompatibility of character; the ground in which the divorce was obtained in Haiti 
does not exist in the Canadian Divorce Act, the appellant and the first wife were 
never domiciled in Haiti, and the first wife has never been represented in Haiti when 
the divorce proceedings took place. 


Baran v. Wilensky 20 D.L.R. (2d) 440; Terry v. Terry and MacKenzie 1948 W.W.R. Vol. 
2, 152; Andrash v. Andrash and Moromila 60 W.W.R. 442; Bewington (otherwise Hewitson) 
v. Hewitson 47 D.L.R. (3d) 510; El-Sohemy v. El-Sohemy 21 O.R. (2d) 35. 


Coram: J.P. Houle, (Vice-Chairman), F. Glogowski, R. Tremblay Appeal heard: in 
Montreal, February 9, 1979 Judgment pronounced: Marchi 2Si,mLo 79 Reasons by: 
F. Glogowski, (7 pp.), concurred in by J.P. Houle, and R. Tremblay Docket no.: 
78-1073 Counsel at hearing: M.A. kulba, Esq., for the respondent. 


5513 Ahearn, Maureen Joan v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE NOT IN POSSESSION OF A VISA - MARRIAGE OF CONVENIENCE - 
HUMANITARIAN AND COMPASSIONATE CONSIDERATIONS - IMMIGRATION ACT, 1976, S.C. 1976-77, 
65 BA B65 EME LEMOAM Cl TAS 


The appellant filed an application to sponsor her husband into Canada _ which 
application was refused on the ground that he was not in possession of a valid visa. 
It appeared from an interdepartmental memorandum of the Immigration Commission that 
the real ground for refusal were doubts that the appelant and the sponsoree were 
living together as man and wife. 


Held, appeal allowed on equitable grounds. The evidence adduced at the hearing and 
letters from several persons who know the appellant and her husband established that 
the marriage relationship is valid in every respect and the granting of special 
relief is justified. 


Coram: C.M. Campbell (Vice-Chairman), A.B. Weselak, U. Benedetti Appeal heard: 
in Vancouver, March 26, 1979 Judgment pronounced: March 26, 1979 Reasons by: 
C.M. Campbell, (3 pp.), concurred in by A.B. Weselak and U. Benedetti Docket no: 
19-6005 Counsel at hearing: R.H.G. Holloway, Barrister and Solicitor, for the 


appellant, and D.M. Hanbury, Esq., for the respondent. 


Sala. Sharma, Praveena v. Minister of Employment and Immigration 


SPONSORSHIP - BIGAMOUS MARRIAGE - PROOF OF THE FIRST MARRIAGE BEING VALID AT DATE OF 
THE SECOND ONE - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, S. 79 - IMMIGRATION 
REGULATIONS, 1978, S. 4(a) 


The appellant filed an application to sponsor her husband into Canada which 
application was refused on the ground that the first marriage was not dissolved at 
the date of the second marriage in Canada. 


Held, appeal dismissed in law, the evidence revealed that the sponsor and the 
sponsoree were married on such a date and that the sponsoree had not been divorced at 
that date. The marriage would appear to be bigamous, therefore, null and void and 
the sponsoree does not fall within the family class. 


Coram: A.B. Weselak, (Vice-Chairman), U. Benedetti, D. Davey Appeal heard: in 
Toronto, GMarch Bie 979 Judgment pronounced: April 4, 1979 Reasons by: 
A.B. Weselak, (2 pp.), concurred in by U. Benedetti and D. Davey Docket no: 
79-6072, Counsel at hearing: R.S. Chopra, Barrister and Solicitor, for the 
appellant, and M. Bhabha, Esq., for the respondent. 


5.25 Singh, Gurdeep v. Minister of Employment and Immigration 


SPONSORSHIP - AGE OF THE SPONSOREE, THE FATHER - BURDEN OF PROOF - TRANSITIONAL - 
IMMIGRATION ACT, R.S.C. 1970, C. 1-2, S. 5(t) - IMMIGRATION REGULATIONS, PART 1, SS. 
31(1)(d), 36 — IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, C. 1-3, S. 17 - IMMIGRATION 
ACT, 1976,.S.C. 19,76=77, Co. 52, S.)79(2)\(a) — IMMIGRATION REGULATIONS 7) 197G6i-mS-> Ol) 


The appellant filed an application to sponsor into Canada his parents, sister and 
brothers. The father's age is in issue, since the letter of refusal is based on the 
ground that he did not establish that he was over 60 years old at the time of the 
application. The appellant produced as evidence of his father's age, a birth 
certificate for an unnamed male child born on such a date, the marriage certificate 
of his parents, a passport, and extracts of voter's lists. 


Held, appeal allowed on legal grounds. Considering the documents which are part of 

the record and the evidence adduced at the hearing of the appeal, the appellant 

sufficiently established on balance of probabilities that his father was over sixty at 
the time of the sponsorship application. As to the admission to Canada of the parents 
and of the brothers, who were still under 21 at the date of the hearing of the appeal, 
the age of the parents is no longer an issue under the Immigration Act, 1976, the age 

of the father is relevant only to the admission of the sister who was under 21 when 

the sponsorship application was made but over 21 at the date of the hearing of the 

appeal. She is admissible as an accompanying dependent since the refusal of the 

sponorship application in respect of the father was not in accordance with the law, 

he was found to have been over 60 years old at the time of the sponsorship 

application. 


Grewal, Nasib Kaur v. M.E.I. (1.A.B. 77-3092), Glogowski, Tremblay, Teitelbaum, 10th 
August 1978 (not yet reported). 


Coram: J.P. Houle, (Vice-Chairman), F. Glogowski, E. Teitelbaum Appeal heard: in 
Montreal, March 14, 1979 Judgment pronounced: March 15771979 Reasons by: 
F. Glogowski, (4 pp.), concurred in by J.P. Houle and E. Teitelbaum Docket 
no.: 78-1060, Counsel at hearing: H. Frumkin, Barrister and Solicitor, for the 
appellant, and M.A. Kulba, Esq., for the respondent. 


556 Purba, Preetam v. Minister of Employment and Immigration 


MOTION BY THE MINISTER CONTESTING THE RIGHT OF APPEAL - SPONSORSHIP - JURISDICTION OF 
BOARD - RIGHT OF APPEAL 


JURISDICTION OF BOARD - RIGHT OF APPEAL - MOTION BY THE MINISTER CONTESTING THE RIGHT 
OF APPEAL - SPONSORSHIP 


Held, motion dismissed and Board has jurisdiction to hear the appeal. The respondent 
is a citizen of Canada and a Canadian citizen has the unqualified right of appeal 
against the refusal of a sponsored application. It does not appear that the Board's 
jurisdiction to hear an appeal where it is alleged that the person does not fall within 
the family class is fettered in any manner whatsoever and it also appears that where 
such an allegation is made by the Minsiter that the Board can review the facts, hear 
further evidence and make a determination as to whether the person falls within the 
family class and whether such person meets the requirements of the Act or the 
Regulations. 


SPONSORSHIP - SPONSOREE NOT IN THE SPONSORABLE CLASS - PROOF OF ADOPTION - IMMIGRATION 
ACT, 1976, S.C. 1976-77, C. 52, S. 79 - IMMIGRATION REGULATIONS, PART I, S. 31 (1) (f) - 
IMMIGRATION REGULATIONS, 1978, SS. 2, 4 


The appellant filed an application to sponsor in Canada the child of his younger brother 
which child he states has been given to him for adoption in India. He claims he is 
unable to locate a record of the Registry of Adoption of the sponsoree. He claims also 
that when he applied for permanent residence in Canada, he filed copies of adoption 
papers respecting the sponsoree with the Immigration Officer. However, there does not 
appear to be any record of these documents. There has also been a Notice of Adoption 
filed in the County Court District of the Province of Nova Scotia and as at the date of 
the hearing of the appeal this application had not been disposed of. 


Held, appeal dismissed. The appellant has not satisfactorily proved that the sponsoree 
was legally adopted by him in India, in 1959 or at any time, therefore, the sponsoree is 
not in the family class described in the Immigration Act and Regulations. 


Gill, Sukhdev Singh v. M.E.I. (1.A.B. 78-6062), Campbell, Glogowski, Petrie, 16th June 
1978 (not yet reported). 


Coram: A.B. Weselak (Vice-Chairman), C.M. Campbell, U. Benedetti Appeal heard: in 
Halifax, November 8, 1978 Judgment pronounced: November 8, 1978 Reasons by: 
A.B. Weselak (6 pp.), concurred in by C.M. Campbell, and U. Benedetti Docket no: 
78-3011 Counsel at hearing: W.L. Bernhardt, Esq., for the respondent. 

Soe ky Minister of Employment and Immigration v. Narang, Manohar Lal 

MOTION BY THE MINISTER CONTESTING THE RIGHT OF APPEAL - SPONSORSHIP - JURISDICTION 
OF BOARD - RIGHT OF APPEAL 

JURISDICTION OF BOARD - RIGHT OF APPEAL - MOTION BY THE MINISTER CONTESTING THE 
RIGHT OF APPEAL - SPONSORSHIP 

SPONSORSHIP - MOTION BY THE MINISTER CONTESTING THE RIGHT OF APPEAL - JURISDICTION 
OFSPBOARDG—-seRTGH MOF APPEALIG—— SIMMIGRATTONINACT (19/6, oeCo ILIOVO—/7),, Co 52, So 79 = 


IMMIGRATION REGULATIONS, 1978, SS. 2, 4 


The applicant, the Minister, made a motion in which he alleges that there can only 
be a right of appeal where there is an eligible sponsor applying for an individual 
who is clearly defined as a family class member and from this flows the jurisdiction 
of the Board. 


Held, motion dismissed and Board -has jurisdiction to hear the appeal. The 
respondent is a citizen of Canada and a Canadian citizen has the ungualified right 
of appeal against the refusal of a sponsored application. It does not appear that 


the Board's jurisdiction to hear an appeal where it is alleged that the person does 
not fall within the family class is fettered in any manner whatsoever and it also 
appears that where such an allegation is made by the Minister that the Board can 
review the facts, hear further evidence and make a determination as to whether the 
person falls within the family class and whether such person meets the requirements 
of the Act or the Regulations. 


Gill, Sukhdev Singh v. M.E.I. (I1.A.B. 78-6062), Campbell, Glogowski, Petrie, 16th June 
1978 (not yet reported). 


Coram: A.B. Weselak, (Vice-Chairman), C.M. Campbell, U. Benedetti Appeal Heard: in 
Halifax, November 9, 1978 Judgment pronounced: November 9, 1978 Reasons by: 
A.B. Weselak, ‘(4 pp.), concurred in by C.M. Campbell, and U. Benedetti Docket no: 
78-3014 Counsel at hearing: Wel Bernharat,. “Esq., “LOresethe: sappiicante mand 


J.W. Thompson, Barrister and Solicitor, for the respondent. 


JURISDICTION OF BOARD 


Ses Patel, Mahendrakumar Haribhai v. Minister of Employment and Immigration 


JURISDICTION OF THE BOARD - ADJUDICATOR FINDING PERSON NOT PERMANENT RESIDENT - 
REVIEW BY THE BOARD OF THE DECISION OF THE ADJUDICATOR - IMMIGRATION ACT, 1976, S.C. 
LOTO=i 7 Conn 2 goer 2) 


REMOVAL ORDER - PERMANENT RESIDENT - ABANDONMENT OF PERMANENT RESIDENCE - INTENTION 
- OUTSIDE OF CANADA FOR MORE THAN 183 DAYS - NO RETURNING RESIDENT PERMIT - 
PRESUMPTION OF ABANDONMENT OF PERMANENT RESIDENCE IN S. 24(2) - IMMIGRATION ACT, 


1976, S.C. 1976-77, Cs 51, ° $8. 401), -9(1), -29(2)(d);° 20, 2303) (e)7 247 eet), 
75(1)(a), 76(1) - IMMIGRATION REGULATIONS, 1978, S. 13(4) 


The appellant was admitted as a permanent resident of Canada and left Canada for 
various periods either for the purpose of studying or for personal reasons, and did 
remain outside the country for more than 183 days. He returned without a permanent 
resident permit and sought admission as a returning permanent resident. 


Held, appeal allowed on legal grounds and exclusion order quashed. The Board has 
jurisdiction to review the decision of the adjudicator under the provisions of section 
24(2) of the Immigration Act, 1976 and consequently to decide the appeal pursuant to 
section 72(1) of the Immigration Act, 1976. 


The appellant has reasonably explained his absences from Canada at various periods 
between 1975 and his ultimate return in 1978. The appellant has been granted landed 
status and did not cease to be a permanent resident pursuant to section 24 of the 
Immigration Act, 1976, in that he did not have the intention to abandoning Canada as 
his place of residence and further he had the right to come into Canada and he did 
not, on his return, have to be in possession of an immigrant visa as provided in 
section 9 of the Act. 


Webber, Kenneth Jimmy v. M.E.I. (I.A.B. 78-9125), Weselak, Benedetti, Teitelbaum, 14th 
June 1978 (not yet reported). 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti, D. Petrie Appeal heard: in 
Toronto, January 8 & 9, 1979 Judgment pronounced: Janvary oye L979 Reasons 
by: A.B. Weselak (6 pp.) concurred in by U. Benedetti, and D. Petrie Docket no: 
78-9163 Counsel at hearing: D.M. Greenbaum, Barrister and Solicitor, for the 


appellant, and C. Cottle, Esq., for the respondent. 


559 Megalli, Mahmoud Taher v. Minister of Employment and Immigration 


MOTION FOR LEAVE TO FILE AN APPLICATION FOR REDETERMINATION OF A REFUGEE CLAIM — PERSON 
ALREADY ORDERED DEPORTED - JURISDICTION OF BOARD - ESTOPPEL 


JURISDICTION OF BOARD - MOTION FOR LEAVE TO FILE AN APPLICATION FOR REDETERMINATION OF A 
REFUGEE CLAIM - PERSON ALREADY ORDERED DEPORTED - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 
S45 SO5 PE CEA (Aa (Cie CoG) Chl). Sealy s york) 


ee tC) eee 


The applicant claims that he is stateless, and after sojourns in various Arab 
countries, and a period in prison in West Germany, he came to Canada, was ordered 
deported in 1976 and never appealed or sought to appeal from this order of 
deportation. ' The applicant's counsel sought to bring the matter within the Board's 
jurisdiction on the basis of a form of estoppel, namely, that the Immigration 
Department, by conducting an interview and submitting the applicant's claim to 
refugee status to the Minister, had brought the matter within section 45 of the 
Immigration Act, 1976, thus giving the applicant a chance to apply for 
redetermination of his claim pursuant to section 70 of the Act. 


Held, motion dismissed. The claimant has no right to apply to the Board for 
redetermination and the Board has no jurisdiction to deal with it unless such claim 
is made during an inquiry (and is refused by the Minister), which is not the case 
here. The right to apply for redetermination pursuant to section 70(1) of the Act, 
flows from a refusal of a claim to refugee status made pursuant to section 45(1) 
during an inquiry. At the time he made his claim, the claimant was not the subject 
of an inquiry, he has already been ordered deported. 


MOTION FOR REOPENING THE INQUIRY - JURISDICTION OF BOARD - WHERE NO RIGHT OF APPEAL 
TO BOARD - TRANSITIONAL. 


JURISDICTION OF BOARD - MOTION FOR REOPENING THE INQUIRY - WHERE NO RIGHT OF APPEAL 
TO BOARD - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 72, 73, 74 - IMMIGRATION 
APPEAL BOARD ACT, R.S.C. 1970, C..1-3, S. 1101)(c) 


Held, appeal dismissed, since the Board was never seized of an appeal, it has no 
jurisdiction to reopen the inquiry. The appeal referred to in section 74 of the 
Immigration Act, 1976 means an appeal brought under section 72 or section 73 of that 
Act, and it is clear that an apeal must actually have been filed with the Board 
before the Board's power to reopen an inquiry can be invoked. Under the scheme of 
the Immigration Act, 1976, the applicant had no right of appeal. 


Chin vs M.M.I. 10,7.A.C. 249, 


Coram: J.V. Scott(Chairman), F. Glogowski, E. Teitelbaum Appeal heard: in 
Vancouver, August 23, 1978 Judgment pronounced: September 29, 1978 Reasons 
by: J.V. Scott (5 pp.), concurred in by F. Glogowski, and E. Teitelbaum Docket 
no: 78-6132 Counsel at hearing: P.R. Cantillon, G. Goldstein, Barristers and 
Solicitors, for the applicant, C.J. Dickey, Esq., for the respondent. 


DEPARTURE NOTICE 


5.20 Aviles, Jorge Hernan _v. Minister of Employment and Immigrantion 


DEPARTURE NOTICE —- LATE FILING OF APPEAL —- JURISDICTION OF BOARD 
DEPARTURE NOTICE - JURISDICTION OF BOARD 


DEPARTURE NOTICE - NOTICE OF HEARING SIGNED BY COUNSEL - IMMIGRATION ACT, 1976, S.C. 
1976-77, C. 52, SS.2(1), 27(2)(e), 72(1), 79(1) - IMMIGRATION APPEAL BOARD RULES, 
1978, RULES 9, 38(1) 


A Notice of Appeal was filed more than five days after the making of the departure 
notice on behalf of the appellant and signed on behalf of the appellant by his 
counsel. 


Held, appeal dismissed for want of jurisdiction; (1) more than five days had elapsed 
from the making of the departure notice to the date of the Notice of Appeal (2) 
there is no provision for the Board to entertain an appeal from a departure notice. 
The Immigration Act, 1976 provides for appeals with respect to sponsorship and for 
appeals from removal orders. A removal order does not include departure notice. 
While there would not appear to be any express provision in the Immigration Act, 
1976 or the Immigration Appeal Board Rules, 1978 providing for an appeal signed by 
counsel, Rule 38(1) refers to a discontinuance of an appeal filed by counsel. iEte 
appears that if counsel can discontinue an appeal, he can also file an appeal. 


Mein lV ele) ei nethemmattemlOLmHoOlocekus(h.G.t.O.)i,) Gibson, 9th June 1975) (not 
yet reported). 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti, D. Davey Appeal heard: in 
Toronto, March: 157%) 19:79 Judgment pronounced: Marche Orn LOIS Reasons by: 
A.B. Weselak (3pp.), concurred in by U. Benedetti, D. Davey Docket no. 79-9025 


Counsel at hearing: W.A. MacIntyre, Esq., for the respondent. 
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Canadian Law Information Council 
Conseil canadien de la documentation juridique 


Place de Ville, Tower/Tour 'B’, II2 rue Kent Street, Suite 2010 Ottawa, Ontario, KIP5P2 (613)236-9766 


Date August 24, 1979 


Notes of Recent Decisions 
rendered by the 


Immigration Appeal Board 


by Elizabeth Britt Cote 


Immediate delivery of full texts of all decisions summarized in this or previous 
issues is available from the Council at a cost of $5.00 for the first ten (10) pages and 
$0.25 for each page thereafter. All decisions are available in English or French. 
Orders can be made by telephone or mail and they will be processed the same day. 
The rate includes handling and postage (first class). Express delivery is available at 
cost. While every effort is made to ensure accuracy and completeness of the 
summaries, no responsibility is assumed for errors or omissions. 


These summaries are published under the authority of J.V. Scott, Q.C., Chairman 
of the Immigration Appeal Board. In view of Council's objectives, copying of 
portions of its publications is not restricted. However, copies should identify the 
source of the information and include the following notice: “The objects of the 
Canadian Law Information Council are to promote the acquisition and dissemi- 
nation of the law in Canada and to enhance the quality and increase the availability 
of information pertaining to the law in Canada.” Copies of substantial portions of 
any publication should be obtained from the Council's Offices. 
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DEPORTATION ORDERS 


William Claude Lyle v. Minister of Employment and Immigration 


Carol George Richards v. Minister of Employment and Immigration .. 


SPONSORSHIPS 


Rajinder Singh Josh v. Minister of Employment and Immigration 
Karnail Singh Atwal v. Minister of Employment and Immigration 
Kurban Singh Bhatti v. Minister of Employment and Immigration 
Karnail Singh Brar v. Minister of Employment and Immigration 
Amrik Singh Nijjar v. Minister of Employment and Immigration 


Maria Anna Clara Bertrand v. Minister of Employment and Immigration 


° 


Yuen Ha Chung v. Minister of Employment and Immigration ........... 


Manuella Yolanda Roach v. Minister of Employment and Immigration 


Joy M. Kiriopoulos v. Minister of Employment and Immigration 


REFUGEE 


Emilio Alejandro Naverette v. Minister of Employment and Immigration 
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INGM@Gl yee Isevelibily oeodtio ooo odd OG 4OOdNGE0 SOO hb DIDO GOU ONS > GOD OG ome Sad one no 
DUAR Zev MinLsce GEOL bnpLOymMent and elmmiGitza tlOM ues ce slcle e cicise sie ele es 


Juan Antonio Perez v. Minister of Employment and Immigration 


Maria Beatriz Verga Maldonado v. Minister of Employment and Immigration 


Zolaikha Ramprashad v. Minister of Employment and Immigration 


JURISDICTION OF BOARD 


Joy M. Kiriopoulos v. Minister of Employment and Immigration 


Emilio Alejandro Naverette v. Minister of Employment and Immigration 


JURISDICTION OF BOARD 


Minister of Employment and Immigration v. Roxanne Madeline Sleiman 


EVIDENCE 


Karnail Singh Brar v. Minister of Employment and Immigration 


MOTION BY THE MINISTER CONTESTING JURISDICTION OF BOARD 


° 
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Minister of Employment and Immigration v. Roxanne Madeline Sleiman .... 


MOTION 


Minister of Employment and Immigration v. Maria’ Anna Clara Bertrand 


REMOVAL ORDER 


Elrode Alfanso Reid v. Minister of Employment and Immigration 
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Soa! William Claude Lyle v. Minister of Employment and Immigration 


DEPORTATION ORDER - PERMANENT RESIDENT - CONVICTED OF AN OFFENCE UNDER THE NARCOTIC 
CONTROL ACT - TRANSITIONAL - IMMIGRATION ACT, 1976, S.C. 1976-77, C.52, SS.19(1)(c), 
(2), 82701).(4), D125) == SEMMIGRATION- “ACT, © R.S.C. 28970, Col 2, soso (LAG) Ue 
NARCOTIC CONTROL ACT, S.3 


The appellant, a permanent resident, was convicted twice of possession of cocaine 
pursuant to section 3 of the Narcotic Control Act by way of summary conviction, and 
in each case, was sentenced to pay a fine. Because of these convictions, the 
appellant was ordered deported pursuant to section 18(3) of the Immigration Act, 
1952. The corresponding section under the Immigration Act, 1976 is section 27(1)(d) 
and the latter refers to the way of prosecution of the crime. The interpretation of 
this section could be that if the appellant was proceeded against summarily and if 
the imprisonment was less than five years, he would not be deportable under 
Sacer On 2. Cl (dir 


Held: Appeal allowed on legal grounds, order of deportation quashed. The way the 
person was convicted must be examined i.e. whether he was proceeded against 
summarily or by indictment. If he was convicted summarily and the sentence for 
conviction by way of summary conviction is less than five years, section 27(1)(d) 
does not apply and that is exactly the situation the appellant is in. He was 
convicted twice by summary conviction and the maximum sentence under section 3(2) of 
the Narcotic Control Act, if the person is convicted by way of summary conviction, 
is one year or a thousand dollars fine or both. : 


Coram: J.V. Scott (Chairman), F. Glogowski, E. Teitelbaum Case heard: in 
Vancouver, August 25, 1978 Judgment pronounced: August 25, 1978 Reasons by: 
J.V. Scott (6 pp.), concurred in by F. Glogowski and E. Teitelbaum Docket no.: 
78-6036 Counsel at hearing: D.J. Rosenbloom, Barrister and Sollicitor, for the 
appellant; I.D. Munn, Esq., for the respondent 


6.2 Carol George Richards v. Minister of Employment and Immigration 


DEPORTATION ORDER —- PERMANENT RESIDENT - CONVICTED OF AN OFFENCE UNDER THE CRIMINAL 
CODE - TRANSITIONAL - HUMANITARIAN AND COMPASSIONATE CONSIDERATIONS - IMMIGRATION 
ACT, R.S.C. 1970, C.I=2, SS.18(1)(e){ii) (iii), €2), — IMMIGRATION (ACE, 219 /6, 
SiC. 1976-772 Coz, nsco<erubytapti), Jeti) (by) (eth) (bic) ,.125t3) 


The appellant, a permanent resident, was ordered deported on the ground that he was 
convicted of an offence under the Criminal Code pursuant to the Immigration Act, 
1952. There is a similar provision under the Immigration Act, 1976. 


Held: Appeal dismissed. The appellant even if married to a Canadian citizen, does 
not appear to be the head of the family and she is the one who provides for the 
financial needs. At the hearing, the appellant tried to show that he was on the 
good way of rehabilitating himself but the circumstances do not show, up to now, 
signs of maturity and stability of character that would justify the granting of 
special relief. 


F. Glogowski (dissenting) 
Having regard to all the circumstances of the case, the person should not be removed 


from Canada. The appellant is a landed immigrant in Canada since August 23, 1974. 
He came to Canada as a relatively young man. He was at that time about twenty years 


old. He committed this serious crime when he was about twenty-two years old. 
However, he paid his debt to society serving two years less one day in jail. There 
isi eno) pattern sof veriminaliwactivit hesuaineh is elitas The appellant's mother, who 


sponsored his admission to Canada, is a Canadian citizen and his wife, whom he 
married in this country, is a landed immigrant. Both women were present at the 
hearing, and from their evidence given on the appellant's behalf, it appears that 
there exists a genuine family relationship between mother and son, and wife and 
husband. 


S59. = 


Coram: J.-P. Houle (Vice-Chairman), F. Glogowski (dissenting) and R. Tremblay 
Case heard: in Montréal, February 13, 1979 Judgment pronounced: February 14, 
1979 Reasons by: J.-P. Houle (5 pp.), concurred in by R. Tremblay Dissenting 
reasons by: F. Glogowski Docket no.:) 77-1172 Counsel at hearing: 8B. Henry, 
Barrister and Solicitor, for the appellant; M.A. Kulba, Esq., for the respondent. 


6.3 Rajinder Singh Josh v. Minister of Employment and Immigration 

SPONSORSHIP - AGE AND IDENTITY OF SPONSOREE - SPECIAL RELIEF GRANTED ONLY WHEN 
SPONSOREE COMES WITHIN THE SPONSORABLE CLASS - IMMIGRATION ACT, 1976, S.C. 1976-77, 
C.52, S.79 - IMMIGRATION REGULATIONS, 1978, S.36 - IMMIGRATION APPEAL BOARD ACT, 


Reoecs 1970, C.I=3, S.17 


The appellant filed an application to sponsor his mother and brother into Canada. 
The application was refused in respect of the brother only because he had failed to 
establish his age and relationship to the sponsor. The evidence of his age produced 
were school certificates that showed his birthdate as being such that he was over 21 
at the time of the sponsorship application. 


Held: Appeal dismissed. The preponderance of evidence and the sponsoree's 
testimony showed he was over twenty-one at the date of the sponsorship application. 
He is not in the sponsorable class and therefore, compassionate and humanitarian 
considerations granting special relief to the sponsoree cannot be considered. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski and R. Tremblay Case heard: 

Vancouver, January 26, 1979 Judgment pronounced: January 26, 1979 Reasons 
by: C.M. Campbell (9 pp.), concurred in by F. Glogowski and R. Tremblay Docket 
no.: 77-6073 Counsel at hearing: R.O. Rothe, Barrister and Solicitor, for the 


appellant; D.M. Hanbury, Esq., for the respondent 


6.4 Karnail Singh Atwal v. Minister of Employment and Immigration 
SPONSORSHIP - AGE OF THE FATHER - TRANSITIONAL - IMMIGRATION ACT, R.S.C. 1970, 
C.I-2, S.5(t) - IMMIGRATION REGULATIONS, PART I, S.36 - IMMIGRATION ACT, 1976, 


Sete 197617 5 Cod 2, Se 19 


The appellant filed an application to sponsor his parents, his brother and two 
sisters into Canada. The application was refused in respect of the father on the 
ground that he had not established that he was over 60 years of age at the date of 
the application. The appeal being heard under the Immigration Act, 1976, the 
parents are sponsorable regardless of age, and dependent children may accompany them 
if under 21 years of age at the date of application. Therefore, it was agreed that 
the mother, father and the two younger children were admissible. The elder daughter 
was over 21 years of age at the date of proclamation so she was inadmissible under 
the Immigration Act, 1976 unless it is established that the father was over 60 years 
of age at the date of the application. 


Held: Appeal dismissed in respect of the older daughter, and no special relief can 
be granted since she was not a member of an admissible class in the first instance 
as set out in the Immigration Regulations, Part I. Her father according to the 
evidence, was not over 60 years of age at the date of the sponsored application. 


Coram: C.M. Campbell (Vice-Chairman), D. Petrie and E. Teitelbaum Case heard: 
Vancouver, February 21, 1979 Judgment pronounced: February 21, 1979 Reasons 
by: C.M. Campbell (5 pp.), concurred in by D. Petrie and E. Teitelbaum Docket 
no.: 78-6167 Counsel at hearing: U. Dosanjh, Barrister and Solicitor, for the 


appellant; D.M. Hanbury, Esq., for the respondent 


- 3- 


6.5 Kurban Singh Bhatti v. Minister of Employment and Immigration 
SPONSORSHIP - ADOPTION OF THE SPONSOREE - FOREIGN LAW - BURDEN OF PROOF - 
IMMIGRATION |j;ACT, =RsS.C., 1970) CC. 1-2, 115 .5(t)e—) IMMIGRATION REGULATIONS, a BAR Taek, 


SS.31(1)(f£), 36 - THE HINDU ADOPTIONS AND MAINTENANCE ACT, 1956, SS.4, 10(iv), 16 


The appellant filed and application to sponsor his purported adopted daughter into 
Canada which application has been refused on the ground that it was not established 
that she was legally adopted. The appellant has the burden of proof that she was 
adopted under the laws of India or any political sub-division, thereof so as to 
create a relationship of parent and child between them. An adoption deed was 
produced which document is liberally endorsed by the natural and adoptive parents 
and by witnesses and is stamped with the seal of the sub-registrar of what appears 
to be Jawanshakr. ' 


Held: Appeal dismissed. No evidence was adduced to establish that the adoption 
deed meets the requirements of section 16 of the Hindu Adoption and Maintenance Act, 
1956 or that it has been registered in accordance with that section or that the 
sub-registry of Jawanshakr is an appropriate registry for this purpose. The 
appellant has failed to establish that the sponsoree is a member of the family class 
as required under the Immigration Regulations, 1978, or that she has met the 
reguirements of the Immigration Regulations, Part I (repealed) which applied at the 
date of the adoption. And because the sponsoree is not within the family class, the 
Board is without jurisdiction to consider special relief. 


Coram: C.M. Campbell (Vice-Chairman), D.E. Davey and E. Teitelbaum Case heard: 
ins |Vancouver, Vhebruarye 22) Loe Judgment pronounced: Hebruarye (257mg 
Reasons’ by: C.M. Campbell (4 pp.), concurred in by D.E. Davey and E. Teitelbaum 
Docket no.: 78-6164 Counsel at hearing: U. Dosanjh, Barrister and Solicitor, 


for the appellant; F.D. Craddock, Esq., for the respondent 


Geo Karnail Singh Brar v. Minister of Employment and Immigration 


SPONSORSHIP - AGE OF TWO SPONSOREES - EVIDENCE 


EVIDENCE ~- SPONSORSHIP - AGE OF TWO SPONSOREES - IMMIGRATION APPEAL BOARD ACT, 
RoS.C.. 1970, C.i—3,) S.l7 — EMMEGRATIONVACT, R.S.Ca 970; Cal —2s 7 o10e me MG RAT ON 
REGULATIONS,, PART (Lf,  SSs1¢€1).Ca))  (h)ip S65=) IMMIGRATION PACT E97 Ganon Gem Lod Oars 
C252, 055 579, 2543) 


The appellant filed an application to sponsor his parents, sister and brother into 
Canada. The application was refused in respect of the brother and the sister on the 
ground that they had not established that they were under 21 years of age. The 
evidence filed in support of the application to prove the age consists of school 
leaving certificates, there are no birth certificates. There is an affidavit signed 
by the uncle giving the age of the children to be over 21 years of age. 


Held: Appeal allowed on legal gqrounds. Considering the record, "viva voce" 
evidence and submission of both counsel, the school certificates should be accepted 
as second best proof of age as it is clear from the appellant's testimony that there 
was no possibility to furnish other documentary evidence. There is nothing on the 
record to support the information given by the appellant's uncle in respect of the 
ages of the family concerned. 


C.M. Campbell (dissenting) 


I would dismiss the appeal. I find no credible evidence to support the claim they 
were under 21 years of age, the ages of the parents, their evidence with respect to 
the spacing of their children, the uncle's affidavit and the conflict of evidence 
with respect to education and school attendance together suggest that appellant's 
siblings were over 21 years of age at the date of the sponsored application. 


=) Ae 


Coram: C.M. Campbell (Vice-Chairman) (dissenting), F. Glogowski and R. Tremblay 


Case heard: Vancouver, January 26, 1979 Judgment pronounced: Marehurls, 97 9 
Reasons by: F. Glogowski (10 pp.), concurred in by R. Tremblay Dissenting 
reasons’ by C.M. Campbell Docket no.: USO Counsel at hearing: 


R.eOs Rothe, Barrister and Solicitor, for the appellant; C.J. Dickey, Esq., for the 
respondent 


6.7 Amrik Singh Nijjar v. Minister of Employment and Immigration 
SPONSORSHIP - AGE AND RELATIONSHIP OF SPONSOREE - IMMIGRATION ACT, 1976, 


S65 MOK Cea Bott, 


The appellant filed an application to sponsor his parents and brother into Canada. 
The application was refused in respect of the brother on the ground that he had not 
established that he was under 21 at the date of the application. There are 
discrepancies in the documents produced as evidence of age, these documents are his 
sponsorship application and his passport which show him as under 21 and the voters 
list shows him as over 21. There is no birth certificate and no school certificate. 


Held: Appeal dismissed with respect of the brother, he is found to be over 21 and, 
therefore, not a member of the family class. 


Coram: C.M. Campbell (Vice-Chairman), D. Petrie and E. Teitelbaum Case heard: 
Vancouver, March 1, 1979 Judgment pronounced: Manschiela, 97.9) Reasons by: 
C.M. Campbell (3 pp.), concurred in by D. Petrie and E. Teitelbaum Docket no.: 
78-6079 Counsel at hearing: D.P. Pandia, Esq., for the appellant; D.M. Hanbury, 


Esq., for the respondent 


6.8 Yuen Ha Chung v. Minister of Employment and Immigration 
SPONSORSHIP - SPONSOREE CONVICTED OF CRIMES INVOLVING MORAL TURPITUDE = 


COMPASSIONATE AND HUMANITARIAN CONSIDERATIONS - IMMIGRATION APPEAL BOARD ACT, R.S.C. 
1970, C.I-3, S.17 - IMMIGRATION ACT, R.S.C. 1970, C.I-2, S.5(d) -— IMMIGRATION ACT, 
UNG n Soa UST CHS25 SSCs Bey 


The appellant filed an application to sponsor her father and family into Canada. 
The application was refused in respect of the father on the ground that he had been 
convicted of crimes involving moral turpitude namely possession of heroin and simple 
larceny. 


Held: Appeal allowed on equitable grounds. The appellant had a sincere wish to be 
reunited with her parents and take care of them in their old age. She and her 
husband are gainfully employed and there is no doubt that the sponsorees will be 
well cared for and their presence in Canada would not be detrimental to the 
interests and welfare of other Canadians. The convictions against the father were 
rendered twenty-two years ago and there is no evidence that he, since that time, had 
any problems with the law. A span of five years is usually considered a suitable 
time for assessing the possible rehabilitation of a person with a criminal record. 


Coram: J.-P. Houle (Vice-Chairman), F. Glogowski and E. Teitelbaum Case heard: 
in Montréal, March 15, 19:79 Judgment pronounced: March 16, 1979 Reasons by: 
F. Glogowski (2 pp.), concurred in by J.-P. Houle and E. Teitelbaum Docket no.: 
78-1044 Counsel at hearing: MaPei) Betts, Notary, for .the appellant; 


J.R. St. Louis, Esq., for the respondent 


! 
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6.9 Maria Anna Clara Bertrand v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE CONVICTED OF SEVERAL CRIMES - HUMANITARIAN AND COMPASSIONATE 
CONSIDERATIONS — IMMIGRATION ACT, 1976, S.C. 1976-77, C.52, S.79(2)(b) 


The appellant filed an application to sponsor her husband and step-son into Canada, 
which application was refused on the ground that the father had been convicted of 
several crimes namely assault, driving at high speeds, driving while his licence was 
under suspension. 


Held: Appeal allowed on equitable grounds, from the evidence it is clear that his 
difficulties with the law in Canada were related only to his unfortunate first 
Canadian marriage and to his fast driving. The sponsor, now his second Canadian 
wife, has a close relationship with her own family in Canada, the couple has in 
addition to the son, a daughter, and the Board considered that in the circumstances, 
the granting of special relief is justified. 


Coram: C.M. Campbell (Vice-Chairman), A.B. Weselak and U. Benedetti Case heard: 
Vancouver, March 30, 1979 Judgment pronounced: Maxchinc 0} Louie Reasons by: 
C.M. Campbell (3 pp.), concurred in by A.B. Weselak and U. Benedetti Docket no.: 
77-7019 Counsel at hearing: C.J. Dickey, Esq., for the respondent 

6.10 Manuella Yolanda Roach v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE HAS AN UNFAVOURABLE MEDICAL DIAGNOSIS - IMMIGRATION ACT, 
LOT a Sie Cie OO lipay Cie 2 poo ero ayia ip mnie 


The appellant filed an application to sponsor her mother into Canada which 
application was refused because of her medical diagnosis "chronic paranoid 
schizophrenia". 


Held: Appeal dismissed. No documentation or expert witness was brought forward to 
refute the medical diagnosis, nor was it established that the sponsor or the husband 
of the sponsoree is in any position to offer either the financial or emotional 
Sustenance that could be required. 


Coram: C.M. Campbell (Vice-Chairman), D.E. Davey and E. Teitelbaum Case heard: 
in Vancouver, February 20, 1979 Judgment pronounced: April 24, 1979 Reasons 
by: E. Teitelbaum (5 pp.), concurred in by C.M. Campbell and D.E. Davey Docket 
no.: 78-6198 Counsel at hearing: D.M. Hanbury, Esq., for the respondent 

6.11 Joy M. Kiriopoulos v. Minister of Employment and Immigration 


SPONSORSHIP - LATE FILING OF APPEAL - JURISDICTION OF BOARD 


JURISDICTION OF BOARD - SPONSORSHIP - LATE FILING OF APPEAL - IMMIGRATION ACT, 1976, 
S.C. 1976-77, C.52, S.79 - IMMIGRATION APPEAL BOARD RULES, 1978, RULES 3, 4, 5, 17 


The appellant filed an application to sponsor her husband into Canada. This 
application was refused and the appellant appealed from the refusal but the 
respondent challenged the jurisdiction of the Board to entertain this appeal since 
the Notice of Appeal was served upon an Immigration Officer more than 30 days from 
the refusal letter and therefore, the filing was not made in accordance with the 
Immigration Appeal Board Rules, 1978. 


Held: Appeal dismissed for want of jurisdiction. there ware SRulesy vin » the 
Immigration Appeal Board Rules, 1978 that expressly provide for the method of filing 
an appeal and the time allowed for filing such an appeal. In the present case, the 
Notice of Appeal was not filed in accordance with the applicable Rules. 


Veh Wand wa. boy, me lnthemmatcerm OL HWOLlecek Jarosiavy (F.C. Ds), Gibson, June 9, 
1975 (not yet reported); Bell and Wood. (1927) W.W.R. 580. 


Coram: A.B. Weselak (Vice-Chairman), D. Davey and E. Teitelbaum Case heard: 

Loe FOTOnNtO, a Maneny 101. lous Judgment pronounced: Apr wl 26) wel Oyo Reasons by: 
A.B. Weselak (5 pp.), concurred in by D. Davey and E. Teitelbaum Docket no.: 
V8-92279 Counsel at hearing: Miss B. Jackman, Esq., for the appellant; M. Prue, 


Esq., for the respondent 


6.12 Emilio Alejandro Naverette v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - JURISDICTION OF BOARD - REFUSAL BY THE MINISTER - 
DELEGATION OF AUTHORITY 

JURISDICTION OF BOARD - REFUGEE - REDETERMINATION - REFUSAL BY THE MINISTER - 
DELEGATION OF (AUTHORITY - IMMIGRATION -ACT, 1976, S.C. 1976-77, C€.52, SS.45(4), 


AS (Diao ano oO Cl ies 2 Olea 


The claimant to redetermination of his refugee status received a refusal letter 
Signed by the Registrar of the Refugee Status Advisory Committee. According to 
section 45(5) of the Immigration Act, 1976, this letter of refusal has to be signed 
by the Minister or shall contain a delegation of authority and from this refusal 
letter flows the jurisdiction of the Board to deal with the application. 


Held: Application for redetermination of refugee claim dismissed for want of 
jurisdiction but without prejudice to any other subsequent application for 
redetermination. The letter of refusal signed by the Registrar of the Refugee 


Status Advisory Committee is not in accordance with section 45(5) of the Immigration 
Act, 1976, and is therefore declared null and void. 


Yanez: Delgado, VJuan Ornalido vo. M.E.1<, (LsA.B.) 78-1085), Scott, Houle, Tremblay, 
November 22, 1978 (not yet reported). 


Coram: J.-P. Houle (Vice-Chairman), F. Glogowski and R. Tremblay Case heard: in 
Montréal, February 5, 1979 Judgment pronounced: February 15, 1979 Reasons 
by: J.-P. Houle (5 pp.), concurred in by F. Glogowski and R. Tremblay Docket 
no.: 78-1104 Counsel at hearing: G. Sciortino, Barrister and Solicitor, for the 
appellant; M.A. Kulba, Esq., for the respondent 


GSLs Ahmed Ben Kadil 


REFUGEE - REDETERMINATION - FEAR OF PERSECUTION FOR REASONS OF POLITICAL OPINION - 
TMMEGRATIONSACT 7 97,6) So Cet LOU O— Iii Cel Boole Oly ve 


The applicant filed a claim to refugee status on the ground that while still in the 
army in Algeria before he deserted, he wrote two pieces critical of his superiors 
and also he destroyed army weapons. He feels he would be persecuted for this if he 
should return to Algeria. But he said he had- no political affiliations and he 
claims no other basis for refugee status. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention Regugee. There is no evidence that following this criticism any action 
was taken against this soldier with three years military service, nor is there any 
Suggestion or threat of any kind that action might be taken later. 


Coram: C.M. Campbell (Vice-Chairman), D.E. Davey and E. Teitelbaum Case heard: 
in Vancouver, February. 20, 91979 Judgment pronounced: February, 21, 1979 
Reasons by: C.M. Campbell (4 pp.), concurred in by D.E. Davey and E. Teitelbaum 
Docket no.: 79-6017 Counsel at hearing: R.G.H. Holloway, Barrister and 


Solicitor for the applicant 


6.14 Juan Ruiz v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL PARTY - IMMIGRATION ACT, 1976, 
SoGe UG Tilp CoS4q Seo aly 


The applicant claims refugee status on the ground that while serving in the 
military, he expressed his political opinions and was then imprisoned, beaten and 
homes of members of his family were searched. Also it appears that he had problems 
with the government because he had contravened his country's laws with regard to 
registering guests in the hotel's register. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention Refugee. The applicant's actions are not those of a person who is afraid 
of being murdered if he was to be returned to Argentina. He was never involved in 
political activities nor had he held any important position in any political party. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and D.E. Davey Case heard: in 
TOLONEO; me Macch wel ee bo 9 Judgment pronounced: Marechie 2 el 9a, Reasons by: 
U. Benedetti (5 pp.), concurred in by A.B. Weselak and D.E. Davey Docket no.: 
79-9048 

6515 Juan Antonio Perez v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL PARTY - IMMIGRATION ACT, 1976, 
S.C. 1976-77 ,9CG. 52, SSe2(1)5) 4501), (3), CO) pO) tL CL) IMMIGRATION BAGCT ERE See 
LOI0 7 Cal=2, S.701) 0c) 


The applicant is claiming refugee status on the ground that because he fired an 
employee, these differences with the latter resulted in threats, telephone calls and 
harassment from the political worker's committee, affiliated with the Government. 
Apparently, the employee went to his political committee and told that his employer 
fired him because of different political opinions. 


Held: Application refused to proceed as the applicant is not a Convention Refugee. 
There are no reasonable grounds to believe that the claim, upon the hearing of the 
application, could be established. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and D.E. Davey Case heard: 
gy “Uepatoloeroys Nveyetela, Abe, Weye Judgment pronounced: March 13, 1979 Reasons by: 
U. Benedetti (7 pp.), concurred in by A.B. Weselak and D.E. Davey Docket no.: 
79-9037 


6.16 Maria Beatriz Verga Maldonado v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - FREE EXPRESSION OF POLITICAL VIEWS - LOSS OF JOB - 
VICTIM OF) SEXUAL “MALTREATMENTS! 9— “IMMIGRATION ACT, 1976, S.C. 1976-77, C.52, 
SSei7 Ol) Fassel) 


The applicant, citizen of Chile, filed an application for redetermination of her 
refugee status on the ground that she was victim of multiple harassments due to her 
opposition to the repressive measures of the government after the coup in 1973. 
Indeed after expressing her views and opinions on the government's policy she was 
asked to resign of her job and finally lost her job in the Military Junta. She was 
also victim of sexual maltreatments and as a result suffered from neurotic anxiety. 


Held: Applicant is not a Convention Refugee. It appears incredible that the 
military had to take about three months of illegal actions, accusations, harassment 
and demotion before it could fire the applicant from her work and after her 
dismissal she was still able to retain her very important hospital military card 
which enabled her to obtain a passport in two days and to pass the police check 
POolntweat. the alrport without difficulty. It appears that the applicant has 
exaggerated in her description of the actual events. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and D. Davey Case heard: in 
BOLONCOR mM aAGC Na juan ono Judgment pronounced: Mamenwrecy me lono Reasons by: 
U. Benedetti (11 pp.), concurred in by A.B. Weselak and D. Davey Docket no.: 
79-9002 Counsel at hearing: M. Callahan, Student-at-Law, for the appellant; 


M. Prue, Esq., for the respondent 


6.17 Zolaikha Ramprashad v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - FEAR OF PERSECUTION BY REASON OF RACE - SINCERITY - 
EMMEGRATIONCACT L900, SoCs LITS=77 7, Cod2, SSe2yp sor Og TL 


The applicant is basing her claim to refugee status on alleged persecution by reason 
of race, since she is of East Indian descent in a country apparently controlled by 
‘blacks, Guyana. She claims that she was turned down on job applications either as a 
teacher or as a nurse because she was East Indian and the positions were given to 
blacks. Also she apparently was the subject of harassment by blacks and claims that 
the police do not protect East Indians and even arrest them if they are seen outside 
their village. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. While the applicant's testimony at her examination may be 
considered as pointing to a certain amount of racial discrimination, there is no 
real evidence of persecution on racial grounds. It appears that the applicant has 
been in Canada for more than 4 years and has not previously made any claim to 
refugee status and there is no explanation given for this lengthy delay. Her 
sincerity in making the claim may be doubted. 


Coram: J.V. Scott (Chairman), J.-P. Houle and F. Glogowski Case heard: in 
Monereak, Api Wal ip LOT 9 Judgment pronounced: INoIES IL Phe Safe) Reasons by: 
dnV. SCOtt (5 pp.) ,. concurred “in by J.-P. Houle ‘and, F. ,Glogowski Docket no.: 
79-1031 Counsel at hearing: GoW. Postelnik, Barrister and Solicitor, for the 


applicant 


G.1c Minister of Employment and Immigration v. Roxanne Madeline Sleiman 


MOTION BY THE MINISTER CONTESTING JURISDICTION OF BOARD - JURISDICTION OF BOARD - 
WHETHER THERE WAS A REFUSAL OF AN APPLICATION FOR LANDING 


JURISDICTION OF BOARD - MOTION BY THE MINISTER CONTESTING JURISDICTION OF BOARD - 
WHETHER THERE WAS A REFUSAL OF AN APPLICATION FOR LANDING - IMMIGRATION APPEAL BOARD 
RULES, 1978, RULES 41, 42, 43 - IMMIGRATION ACT 1976, S.C. 1976-77, C.52, SS.2(1), 
9(1), 79, 115(2) - IMMIGRATION REGULATIONS, 1978, S.4(a), 6(1) - IMMIGRATION ACT, 
R.S.C. 1970, C.I-2, S.31(1)(a) - IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, C.I-3, 
S.17 


The respondent filed an application to sponsor her husband into Canada. In response 
to that application she received a letter in which she is advised of the way a 
sponsorship application has to be made in order to proceed in accordance with the 
requirements of the Act. From this letter of instruction, the respondent, the 
sponsor, filed an appeal to the Board. The applicant, the Minister, filed a motion 
contesting the jurisdiction of the Board to entertain the appeal since there was no 
refusal of an application for landing within the meaning of section 79(2) of the 


Immigration Act, 1976. 


Held: Motion allowed. There has been no refusal of an application for landing and, 
therefore, the Board has no jurisdiction to hear an appeal of the sponsor on behalf 
of her husband. 


Chaukla, Ajai Sheel v. M.E.I. (1.A.B. 77-7004), C.M. Campbell, F. Glogowski, J.C.A. 
Campbell, February 28, 1978 (not yet reported); Tsiafakis v. M.MoIS “01977) -2sF Ice 
ANG, US) JOR iipaisine, (Gexel)y Deeks 


Coram: C.M. Campbell (Vice-Chairman), D.E. Davey and E. Teitelbaum Case heard: 
in Vancouver, February 26, 1979 Judgment pronounced: Rebruaryamco lomo 
Reasons by: D.E. Davey (7 pp.), concurred in by C.M. Campbell and E. Teitelbaum 
Docket no.: 78-6209 Counsel at hearing: C.J. Dickey, Esq., for the applicant; 


D. Sorochan, Barrister and Solicitor, for the respondent 


6.19 Minister of Employment and Immigration v. Maria Anna Clara Bertrand 


MOTION - JURISDICTION OF BOARD - LATE FILING OF APPEAL —- DENIAL OF NATURAL JUSTICE - 
TRANSITIONAL 


MOTION - JURISDICTION OF BOARD - SPONSOR NOT A RESIDENT IN CANADA AT THE DATE OF THE 


APPLICATION - INTENTION OF ABANDONING RESIDENCE IN CANADA -—- TRANSITIONAL - 
IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, C.I-3, SS.17, 19(2) - IMMIGRATION APPEAL 
BOARD RULES, RULES 4(2), 6(2) - IMMIGRATION REGULATIONS, PART I, S.31(1)(a) - 


IMMIGRATION REGULATIONS, 1978, S.4(a) - IMMIGRATION INQUIRIES REGULATIONS, SS.12(b), 
(c) 


The applicant, the Minister, filed two motions questioning the jurisdiction of the 
Board to hear the appeal. The first motion refers to the fact that the appellant 
was late in filing her sponsorship appeal, and the second motion refers to the fact 
that because she was not a resident of Canada she was not entitled to sponsor her 
husband for admission to Canada. From the evidence, the letter or refusal did not 
inform the sponsor of the grounds for refusal. 


Held; Motions dismissed. The first motion relating to the late filing of the 
appeal: as the appellant did not receive the grounds for refusal of the application 
which she was entitled to receive in accordance with section 19(2) of the 


Immigration Appeal Board Act (repealed) and which the Board considers a condition 
precedent to the operation of section 6(2) of the said Immigration Appeal Board 
Rules (repealed), it considers that it would be a denial of natural justice to allow 
the motion. 


waa 


The second motion relating to the residence of the sponsor: The sponsor was born in 
Canada 27 years ago and appears to have lived in this country until after the 
sponsoree was deported. They have established a relationship and she followed him 
to France when they were married. She has been kept in Europe by administrative 
procedures. It is clear that her time in Europe has been for the mere temporary 
purpose of caring for her family and of achieving her objective to return with them 
to Canada. The Board is reasonably satisfied that the sponsor did not, at any time, 
intend to abandon her residence in Canada and change it to France. 


Also the file indicates that all of this has come about because the sponsoree was 
convicted of driving when his licence was under suspension. This offence for which 
he was convicted would not result in deportation under the Immigration Act, 1976. 


Rada CpmeMigscOuny mash wiemlioA su) Oooo, oCOtt,.: Campbell, “Byrne, October, 23, 1970 
(notesvetr reported): Jandu,) sDaljinder (Singh jv. oM.M.r. (I1.A.B. 76-9459), Scott, 
Tremblay, Petrie, March 2, 1977 (not yet reported); Katemis, Georgios v. M.M.I. 
(I.A.B. 72-7354), Weselak, Benedetti, Byrne, January 29, 1973 (not yet reported); 
Adams, Janice May v. M.E.I. (1.A.B. 78-9455), Weselak, Benedetti, Petrie, October 3, 
1978 (not yet reported). 


Coram: C.M. Campbell (Vice-Chairman), A.B. Weselak and U. Benedetti Case heard: 


in Vancouver, December 7, 1978 Judgment pronounced: December 7, 1978 Reasons 
by: C.M. Campbell (9 pp.), concurred in by A.B. Weselak and U. Benedetti Docket 
now: g7/=—/7019 Counsel at hearing: C.J. Dickey, Esq., for the applicant 

6.20 Elrode Alfanso Reid v. Minister of Employment and Immigration 

REMOVAL ORDER - PERMANENT RESIDENT - MISREPRESENTATION OF A MATERIAL FACT - 


IMMIGRATION ACT, 1976, S.C. 1976-77, C.52, SS.27(1)(e), 33(1), 72 -— IMMIGRATION ACT, 
Reo Cenc Op mre stl 2 gimo eae 


The appellant was nominated for admission to Canada by his brother and on this 
nomination application the brother showed the appellant's marital status as 
"single". Further in his application for landing, the appellant identified himself 
as being single and also when he was interviewed by an Immigration Officer in 
Jamaica before he came in Canada. At his inquiry and during the hearing of the 
appeal, he admitted to the fact that he had not disclosed the existence of his wife 
and four children. 


Held: Appeal dismissed. The appellant was obliged by law, to disclose his marriage 
and the existence of his four children to the Immigration Officers who interviewed 
him prior to his arrival in Canada and he was also obliged to disclose this 
information in his application for permanent residence. Misrepresentation of 
marital status is a material fact and the appellant was granted landing by reason of 
misrepresentation of a material fact exercised or made by himself. 


HeadlaminveniM. Mia ielveh ASC. el 4 ekhan,nisatdan sAbauuLah ive iMeMe len (eAB  /6—93'50))', 
Weselak, Benedetti, Petrie, March 9, 1977 (not yet reported); M.M.I. v. Brooks 
KS A) eo iGreC > OES OMEDioli ic) Mio Zari banks mmo arbDaibaik LEnORAM Veli MeM elie (UBieC.A oly 
no. A-559-76), Jackett, Urie, Mackay, January 11, 1977 (not yet reported); Hilario, 
Mario Santiago v. M.M.I. (F.C.A., no. A-84-77), Heald, Urie, MacKay, September 27, 
1977 (not yet reported). 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and D. Davey Case heard: in 
SNepsoyic@y;, IMaopsiitshayy Abs, ICI) Judgment pronounced: February 15, 1979 Reasons 
by: A.B. Weselak (4 pp.), concurred in by U. Benedetti and D. Davey Docket no.: 
78-9170 Counsel at hearing: R. Bailey, Esq., for the appellant; W.A. MacIntyre, 
Esq., for the respondent 
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tsa! Jean Li v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE CONVICTED OF CRIMES INVOLVING MORAL TURPITUDE - NOT IN 
POSSESSION OF A VALID VISA - SINCERETY - IMMIGRATION ACT, R.S.C. 1970, C. I-2, S.S. 
5(d), (t), 18(1)(e) (vi), 30(2) - IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, C. I-3, 
S. 17 - IMMIGRATION REGULATIONS, PART I, S. 28(1) - IMMIGRATION ACT, 1976, S.C. 
WOU OGM SZh Sa Ve 


The appellant filed an application to sponsor her husband into Canada which 
application was refused on the grounds that he was convicted of several crimes such 
as assault, fraud, forgery of false documents, wounding, etc. On the evidence 
adduced, the sponsoree was dishonest, not only with his in-laws by not telling his 
problems with immigration but also with the immigration authorities by coming here 
as a student not having the intention of going to school. Indeed, he worked several 
times without permission. : 


Held: Appeal dismissed. The letter of refusal is valid in law and there do not 
exist humanitarian and compassionate considerations as would warrant the granting of 
special relief. 


Coram: C.M. Campbell (Vice-Chairman), D.E. Davey, E. Teitelbaum Case heard: 
in Vancouver, March 1, 1979 Judgment pronounced: Manchu ly sence.2 Reasons by: 
BE. Teitelbaum (in English: 5 (pp..), ‘eoncurned)ainiesbys CLM. i Canpbelia mands: Din mm Davoy, 
Docket no.: 78-6094 Counsel at hearing Devdung, Barrister sandmSolvucutom cor 


the appellant; C.J. Dickey, Esq., for the respondent 


Wa Lisette Tremblay Phanor v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE NOT IN POSSESSION OF A VALID VISA - MARRIAGE OF CONVENIENCE 
- HUMANITARIAN AND COMPASSIONATE CONSIDERATIONS - IMMIGRATION ACT, 1976, S.C. 
IC ASA ee Nee warn Sige Moles Oe, 


The appellant filed an application to sponsor her husband into Canada which 
application was refused on two grounds: the marriage was contracted in order to 
circumvent the Immigration Act and Regulations and the sponsoree was not in 
possession of a valid and subsisting visa. 


Held: Appeal allowed on equitable grounds. We are in presence of a sincere family 
unit of which three of its members are Canadian citizens, the husband has no 
criminal background, he always has been correct with the immigration authorities and 
it appears that once the problems with immigration will have come to an end, the 
couple will probably live a perfectly viable married life. 


Coram: J.-P. Houle (Vice-Chairman), F. Glogowski, R. Tremblay Case heard: in 
Montreal; Maren 1799979 Judgment pronounced: Manche Lowe Reasons by: 
J.-P. Houle (in English; 8 pp.), concurred in by F. Glogowski and R. Tremblay 
Docket no.: 78-1097 Counsel at hearing P.J. Weldon, Barrister and Solicitor, 
LOG thewappellanty J.R. St. Louls,, ESo., —fomschesnespondent 


des Surinder Kaur Bains v. Minister of Employment and Immigration 


SPONSORSHIP - RELATIONSHIP OF SPONSOREE - ADOPTION - FOREIGN LAW -— IMMIGRATION ACT, 
1976, S.C. 1976-77, C. 52, S. 79 - HINDU ADOPTIONS AND MAINTENANCE ACT, VS5 67 ees. 
Gls) 


The appellant filed an application to sponsor her father, brother and adopted 
brother into Canada which application was refused in respect of the adopted brother 
on the ground that the relationship between the sponsor and sponsoree had not been 


established satisfactorily. Apparently, the sponsoree was adopted by his 
grandfather, which would be the appellant's father. According to the Hindu 
Adoptions and Maintenance Act, 1956, s. 11(1), when the child to be adopted is a 
son, the adoptive father must not have a Hindu son. In the present case, the 


natural son of the adoptive father is included in the sponsorship application. The 
adoption deed is not in accordance with the law. 


Held: Appeal dismissed. The Board is not persuaded that the sponsoree is in fact 
the adopted son of his grandfather and it flows from this that he is not a member of 
the family class. 


Coram: C.M. Campbell (Vice-Chairman), A.B. Weselak et U. Benedetti Case heard: 
in Vancouver, March 26, 1979 Judgment pronounced: March 26, 1979 Reasons 
by: C.M. Campbell (in English; 3 pp.), concurred in by A.B. Weselak et U. Benedetti 
DOCK@= nO. cs 76-0096 Counsel at hearing D.P. Pandia, Esq., for the appellant; 


C.J. Dickey, Esq., for the respondent 


TA Bonnie Georgina Young v. Minister of Employment and Immigration 


SPONSORSHIP - MARRIAGE OF CONVENIENCE - SPONSOREE NOT IN POSSESSION OF A VALID VISA 
- HUMANITARIAN AND COMPASSIONATE CONSIDERATIONS - IMMIGRATION ACT, 1976, S.C. 
i WAS TE, (A BG SOSR VEGI es Col a tA) 


The appellant, filed an application to sponsor the admission of her husband into 
Canada, which application was refused on the ground that he was not in possession of 
a valid visa. The real ground for refusing the application was that the marriage 
was one of convenience: the reasons were that the sponsoree was a Catholic, was 
married by a Protestant clergyman, that his wife retained her maiden name and that 
she retained her own quarters. 


Held: Appeal allowed on equitable grounds; according to the evidence adduced the 
Marriage is found to be genuime in every respect. 


Coram: C.M. Campbell (Vice-Chairman), A.B. Weselak, U. Benedetti Case heard: 
in Vancouver, March 27, 1979 Judgment pronounced: Marche 27am L 97.9 Reasons 
by: GoM. Campbell) (in -English; 93 pp.) ,) concurred ~in by )A.B. .Weselak and 
U. Benedetti Docket no.: 78-6204 Counsel at hearing R.H.G. Holloway, 


Barrister and Solicitor, for the appellant; C.J. Dickey, Esq., for the respondent 


Fhep 5) Rajinder Singh Athwal v. Minister of Employment and Immigration 


SPONSORSHIP - AGE AND IDENTITY OF SPONSOREES - CREDIBILITY - IMMIGRATION ACT, R.S.C. 
1970, cc. 1-2, S. 5(t))= IMMIGRATION APPEAL BOARD ACT, -R.S.C. 1970, C. I-3, S. 17 - 
IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, S. 79 


The appellant filed an application to sponsor into Canada his parents and his 
brother and sister. The application in respect of the siblings was refused on the 
ground that they could not provide satisfactory evidence of relationship to the 
sponsor or prove that they were under 21 years old. As evidence of their age, an 
untraceable birth certificate of the sibling was produced; embroidery course 
certificate was submitted for the sister, she had no school certificate. A school 
certificate ws submitted for the brother, but its credibility was doubtful. At the 
hearing, there was also the testimony of an uncle which was not considered credible. 
Unsworn letters from two doctors estimating the ages were also produced. 


Held: Appeal dismissed. The evidence adduced was of little value and does not 
establish that the brother and sister are members of the family class. 


Coram: C.M. Campbell (Vice-Chairman), A.B. Weselak, U. Benedetti Case heard: 
in Vancouver March 28, 1979 Judgment pronounced: Manche 2.oi eel omo Reasons by: 
C.M. Campbell (in English; 4 pp.), concurred in by A.B. Weselak and U. Benedetti 
Docket now: 78-6121 Counsel at hearing D.P. Pandia, Esq., for the appellant; 


C.J. Dickey, Esq., for the respondent 


7.6 Piara Singh Johal v. Minister of Employment and Immigration 


SPONSORSHIP - RELATIONSHIP OF SPONSOREE - ADOPTION - FOREIGN LAW - IMMIGRATION 
REGULATIONS, PART I, S. 2(d)(iii), 31 (1)(c) - IMMIGRATION REGULATIONS, 1978, S. 
4(b) - IMMIGRATION ACT, 1976 S.C. 1976-77, C. 52, S.- 79 - HINDU ADOPTIONS AND 


MAINTENANCE ACT, 1956, S. 10(iv) 


The appellant filed an application to sponsor the admission of his adopted son into 
Canada which application was refused on the ground that satisfactory evidence was 
not established, in that his son was legally adopted. According to the Indian law, 
a person may be adopted before he reaches the age of fifteen years. Evidence was 
given at the hearing describing the adoption ceremony. 


Held: Appeal allowed in law. The adoption ceremony took place before the sponsoree 
reached his fifteenth birthday and the Board is satisfied that the adoption is in 
accordance with the Indian law. 


Coram: C.M. Campbell (Vice-Chairman), A.B. Weselak, U. Benedetti Case heard: 
in Vancouver, March 30, 1979 Judgment pronounced: March 307;meLoW9 Reasons 
by: CeM. Campbell (an sEngivshs> 3 pp.) concurred “any {by SAB ewes cilaicmmand 
U. Benedetti Docket no.: 78-6147 Counsel at hearing DP. Pandi ay esse, acor 
the appellant; C.J. Dickey, Esq., for the respondent 


Cy Minister of Employment and Immigration v. Lai Wo Ma 


SPONSORSHIP - JURISDICTION OF BOARD TO HEAR A SPONSORSHIP APPEAL - WHETHER LETTER OF 
INFORMATION CONSTITUTES A REFUSAL LETTER. 


JURISDICTION OF BOARD - SPONSORSHIP APPEAL - WHETHER LETTER OF INFORMATION 
CONSTITUTES A REFUSAL LETTER - IMMIGRATION APPEAL BOARD RULES, 1978, RULE 41 - 
IMMIGRATION REGULATIONS, PART I, S. 31(1)(h) - IMMIGRATION APPEAL BOARD ACT, R.S.C. 
1970, C. I-3, S. 17 - IMMIGRATION APPEAL BOARD RULES, RULE 6 - IMMIGRATION ACT, 
MONG Se MEMS (Co BAG Bo IY, 


The applicant, the Minister of Employment and Immigration, is making a motion 
contesting the jurisdiction of the Board, to hear an appeal against a refusal of a 
sponsorship application. 


Held: Motion allowed. The Board is without jurisdiction to hear the appeal. In 
the instant case, the letter in question does not constitute a refusal from which an 
appeal can be made, but rather is a letter of information concerning a sponsorship 
application refused a couple of years before. 


Cerronis ve MsM.D. ll T.A.C. 340; Ajah, Chantal «Sylvie. vc MoM. le Gl kee 77-3076, 
Scott, Glogowski, Campbell, November 30, 1977 (not yet reported); Chaukla, Ajai 
sheel vs M.B.T  (1.A,B.  77-7004),.°C.M. Campbell, Glogowski,. J.C.A. ‘Campbelie 
February 28, 1978 (not yet reported). 


Coram: C.M. Campbell (Vice-Chairman), D.E. Davey, E. Teitelbaum Case heard: 
in Vancouver, February 19, 1979 Judgment pronounced: Mohonet sy) AS eAY) Reasons 
by: D.E. Davey (in English; 4 pp.), concurred in by C.M. Campbell and D.E. Davey 
Docket no.: 78-6148 Counsel at hearing G. Donegan, Barrister and Solicitor, 
BeDemecreddOck a hsd. score the. applicant; De Vick, —Babrister and) Solicitor, for the 
respondent 


Vas Elaine Oi-Yee Tseng v. Minister of Employment and Immigration 


SPONSORSHIP - ONE SPONSOREE MEMBER OF AN INADMISSIBLE CLASS - IMMIGRATION ACT, 1976, 
Sols IVS 4 CA Was BSS LOD eae 2 


The appellant filed an application to sponsor the admission into Canada of her 
father, mother, brother and sister. The application was refused in respect of the 
father as he would be a member of an inadmissible class, he has a heart condition. 


Held: Appeal dismissed. The letter of refusal is in accordance with the law, it is 
clear from the medical report that the sponsoree has a heart condition and the 
sponsor provided no documentary evidence with respect to his health and the nature 
or degree of his disability. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski, G. Loiselle Case heard: 
in Vancouver, June 19, 1979 Judgment pronounced: Junem Ope L977 9 Reasons by: 
C.M. Campbell (in English; 2 pp.), concurred in by F. Glogowski and G. Loiselle 
Docket no.: 79-6029 Counsel at hearing Calvin Hing-Wa Tseng, Esq., for the 


appellant; F.D. Craddock, Esq., for the respondent 


7.9 Jaime Aurelio Reque v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL PARTY - IMMIGRATION ACT, 1976, 
Bes LOG V ip ew oky Sows Op TL 


The applicant is claiming refugee status on the ground that he was, as a student, a 
member of the Democratic Christian Party, a legal party in Bolivia. Because of his 
membership in this Party, he claims, he was wanted by the Department of Political 
Order, was detained to be questioned several times, was forced into hiding and that 
he had to obtain his passport through his father. His wife, however, gave evidence 
that all university students have been let alone in peace. 


Held:. Application refused to proceed and the applicant is determined not to be a 
Convention Refugee. His detention for questioning regarding student's 
demonstrations were of short duration. Although, claiming to be followed by the 
Department of Political Order, he was never prevented from registering at the 
University in Lapaz, nor was be picked up for any involvement with the planned 
silent march or demonstrations two days later. When the general amnesty was 
proclaimed, his wife said the students were not being harassed and that she was free 
to leave the country. Further, the applicant never made any effort to claim refugee 
status in the United States or to contact the Canadian Embassy before coming to 
Canada. 


Coram: A.B. Weselak (Vice-Chairman), D.E. Davey, E. Teitelbaum Case heard: in 
ioweteaneey, Ulehetelsy “YA “ALS HAY Judgment pronounced: Machine melon 2 Reasons by: 
D.E. Davey (in English; 4 pp.), concurred in by A.B. Weselak and E. Teitelbaum 
Docket no.: 19=—9033 Counsel at hearing No one appeared 


7.10 Winston Ramprashad v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - FEAR OF PERSECUTION BY REASON OF RACE - IMMIGRATION ACT, 
1976, S.C. (1976=777> ©. 52, iSS.c51), 2, 45(1), 470! -—) IMMIGRATION “ACT, R.S Como ee 


T= 2S GL aiCe) 


The applicant is claiming refugee status on the ground of persecution by reason of 
race, he is of East Indian descent in a country controlled by blacks. He claims it 
is almost impossible for East Indians to get a job in Guyana. 


Held: Application refused to proceed and applicant is determined not to be a 
Convention refugee. At most, his testimony indicates a certain amount of racial 
discrimination in Guyana. His reasons for coming to Canada and for remaining here 
illegally since 1975 are clearly largely economic. 


Coram: J.V. Scott (Chairman), J.-P. Houle, F. Glogowski Case heard: in 
Otcawa, (ADE aec one Judgment pronounced: Nope sll Pip ASS Reasons by: 
JV. Scott (in English; 6. pp.’);, concurred in by J.-P... Houle and, F. sGlogowsks 
Docket no.: 79-1031 Counsel at hearing G.W. Postelnik, Barrister and 


Solicitor, for the applicant; no one appeared, for the respondent 


7.11 Kadir Karim Ali Al-Khalifa v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - FEAR OF PERSECUTION BECAUSE OF POLITICAL OPINION - 
IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, S. 70 


The applicant, a citizen of Irag, of Turkish nationality, is claiming refugee status 
on the ground that if he should be returned in his country, his life and freedom 
would be threatened on account of his nationality and political opinion. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. Although, the applicant's land was confiscated and he was 
compelled to move presumably because of his Turkish nationality and his company with 
many other Kurds and Turks. He appears to have had no other difficulties with the 
Iraqi Government. He was steadily employed and was given permission to leave for W. 
Germany to pursue his studies as a marine engineer. There is no evidence that his 
life would be endangered because he failed to return to Iraq. He made no claim to 
refugee status on his arrival in Canada. 


Coram: A.B. Weselak (Vice-Chairman), D.E. Davey, E. Teitelbaum Case heard: in 
TOFONEO; NADL wr Sie onLg, Judgment pronounced: ADEA Siero io Reasons by: 
E. Teitelbaum (in English; 4 pp.), concurred in by A.B. Weselak and D.E. Davey 
Docket no.: 79-9105 Counsel at hearing No one appeared 


7.12 Mario Benito Fuentes v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - CREDIBILITY - IMMIGRATION 
ACT, 1976, S.C. 1976-77, C.. 52, SS... 2,70, 71 =" IMMIGRATION REGULATIONS,» 10797 eon 
40(1) 


The applicant, a citizen of Chile, is claiming refugee status on the ground that 
because he was active in the Socialist Party before the coup in 1973, his store was 
broken into, his merchandise destroyed and that he was beaten unconscious. Also, he 
claims that he was detained, interrogated; tortured several times, and apparently, 
his name was on the list as being an enemy of the Pinochet regime. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. The evidence as a whole lacks credibility. Since the 
applicant's detention in November of 1973, he was not arrested or detained at any 
later date, although he was in Valparaiso and could have been found by the police if 
they. had been seeking him. It also appears that he had no obvious difficulty in 
obtaining his passport or exit visa before he came to Canada. It is acguired 
knowledge that to obtain a passport in Chile a person must first apply to the police 
for a Certificate of Good Conduct and then, with the said document he has to apply 
at the Registry Office for a from. Finally, when the passport is ready, it must be 
Signed and thumb-printed by the applicant at the Registry Office. 


Coram: A.B. Weselak (Vice-Chairman), D.E. Davey, E. Teitelbaum Case heard: in 
TOBOMtO MARE oe 97/9 Judgment pronounced: Aprile 57701979 Reasons by: 
A.B. Weselak (in English; 9 pp.), concurred in by D.E. Davey and E. Teitelbaum 
Docket no.: 79-9101 Counsel at hearing No one appeared 


7.13 Khalid Mahmood v. Minister of Employment and Immigration 


REFUGEE —- REDETERMINATION - MEMBER OF A POLITICAL GROUP - EVIDENCE 


EVIDENCE - REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - IMMIGRATION 
Mea S NOVO SeGo UNNSKVI > Gy S45 SSE Hy ZIMA Ke cetGh le 7A 


The applicant is claiming refugee status on the ground that he has a well-founded 
fear of persecution for reasons of being a member of a particular political group. 
As evidence, he produced a statement, not sworn, (although, the Board considered it 
aS a vital part of the evidence as the applicant attached it to his sworn 
affidavit), that he was attacked and severely beaten and, as a result, his ear 
became defective. Also, attached to his declaration there were several pages of 
clippings from newspapers apparently published by the Pakistant organizations in 
Canada. These articles refer to the political situation in Pakistan. Another piece 
of evidence is a copy of a letter from a Peoples' Students Federation of Punjab to 
the offect that the applicant took an active part in the political affairs in the 
interest of the Pakistan Peoples Party. 


Held: Application refused to proceed, and applicant determined not to be a 
Convention refugee. It appears that this is rather a frivolous application made 
only after the inquiry was started in order to secure permanent residence in Canada 
for economic reasons. The "evidence" produced does not carry much weight to support 
‘the applicant's claim since clippings from newspapers are no evidence on which a 
decision can be based and also in respect of the letter produced, there is no 
original letter on file but only a copy and there is no affidavit to indicate the 
‘authenticity of this letter. 


Coram: J.-P. Houle (Vice-Chairman), F. Glogowski, G. Loiselle Case heard: in 
Montreal, April 10, 1979 Judgment pronounced: Monash ll, 10) 5: SRS ae, Reasons by: 
BewGhlogowskin (in Engliushs.)) 6 po.)i, sconcuicred in by Jic—P. ~Houle vand G. "Loiselle 
Docket no.: 79-1043 Counsel at hearing B.R. Benson, Barrister and Solicitor, 


for the applicant; no one appeared, for the respondent 


7.14 Gustavo Ivan Labra Moran v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL PARTY - CREDIBILITY-IMMIGRATION 
INGIDS USS pe Sey MOSS (5 Sep She Aas eta) TAMA 7Al 


The applicant, a citizen of Chile, is claiming refugee status on the ground that he, 
being 15 years old in 1973, and a member of the Socialist Party in school, was 
victim of several harassments, numerous interrogations to furnish the military 
authorities with worthwhile information, was detained and suffered maltreatments 
while in prison. In 1977, he was again detained and harassed during interrogations 
relatively to his alleged political activities as a university student. 


Held: Application refused to proceed and the applicant determined not to be a 
Convention refugee. The applicant's story is exaggerated and some of the evidence 
lacks ‘credpbulity. He left Chile with a valid passport allegedly obtained in 
Valparaiso by his father, while the applicant was living in Santiago. Tees 
acquired knowledge that to be able to obtain a valid passport in Chile a person must 
first apply to the local police for what is called a Certificate of Good Conduct, 
then after obtaining this document and with his I.D. card he has to apply at the 
Registry Office for a form and when the passport is ready, the same has to be signed 
and thumb-printed by the applicant in front of the proper authority at the Registry 
Office. It is difficult to believe that the applicant's father was able to obtain a 
passport in Valparaiso while his son was in Santiago. 


E. Teitelbaum (dissenting) 


Despite the discrepancies we have observed in his evidence, I would like an 
opportunity to assess, at a hearing, the credibility of the applicant's statements. 
The applicant's age (fifteen) at the time of his alleged torture is not as crucial 
an element in establishing his credibility. I cannot believe that age would be a 
factor in determining whether a person would be exempt from torture. I would allow 
the application to proceed. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti, E. Teitelbaum Case heard: 
UH TOGOnCO, wAD EW melo Lone Judgment pronounced: Neysanik eye Ise Reasons by: 
U. Benedetti (in English; 14 pp.), concurred in by A.B. Weselak Dissenting Reasons 
by: E. Teitelbaum Docket no.: 79-9116 Counsel at hearing No one appeared 


7.15 Faroog Azam v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - IMMIGRATION ACT, 1976, 
SOG SASSI (as Ps BSG 74 IE) ho 


The applicant claims refugee status on the ground that he will be persecuted if he 
returned in his country of origin because he was a member of the People's Party in 
Pakistan, a party which is against the government. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. His story is hard to believe, it seems that he is rather taking 
advantage of the turmoil that prevailed and still exists in his country to build up 


his case. The reasons why he fears persecution are not well-founded since it 
appears that he was not even in his country while the problems with the government 
happened. Further, he was illegally in Canada for four months before claiming 


refugee status, and prior to coming to Canada visited the United States at least ten 
times without claiming refugee status. 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay, G. Loiselle Case heard: in 
Montreal eMavinn2 9779 Judgment pronounced: May 2, 1979 Reasons by: 
R. Tremblay (in English; 4 pp.)}, concurred, in by J.-P.’ Houle and "Go wlo@sernre 
Docket no.: PISMO) Counsel at hearing No one appeared 


7.16 Emil Stoianov Georgiev v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - FEAR OF PERSECUTION FOR POLITICAL CONVICTIONS - 
TMM MGRATLON@ACIus EEL OM Oljmioa© <mrlOO— i) gi Cee 25 oo et 45 (Ll )ip ts O 


The .applicant, a citizen of Bulgaria, claims refugee status on the ground that he 
has been persecuted for his political convictions. He was forced by his director 
where he was working to assist at public meetings in which all the young people of 
less than 25 years of age were grouped. Also, he apparently had made a claim to 
refugee status in France and in Austria and was refused. Further, he applied in 
France for admission to Canada as a permanent resident but was refused. 


Held: Application refused to proceed. The applicant is determined not to be a 
Convention refugee. 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay, G. Loiselle Case heard: in 
Montreal, May 2, 1979 Judgment pronounced: May 2, 1979 Reasons by: 
G. Loiselle (in English; 3 pp.), concurred in by J.-P. Houle and R. Tremblay 
Docket no.: 79-1058 Counsel at hearing No one appeared 


7.17 Muhieddine Abdul Wahab Jomaa v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - FEAR OF PERSECUTION FOR REASONS OF RELIGION AND 
POLELICALZOPINTONG—) IMMUGRATION ACT (V976,;mGeCe to/O-7/, Co D2, So- 2, 10, 71 


The applicant, a citizen of Lebanon, is claiming refugee status on the ground that 
in his country of origin he was under severe pressure by members of the Islamic 
Party, by members of the Moslem Party and by the Christian Party, to jointheir 
ranks. Upon refusing to do so, he was, by each of them, beaten and threatened to be 
killed for not joining the fight. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. The applicant may well be the victim of a civil war in his 
native Lebanon. His fear of persecution seems to stem from his refusal to fight in 
the war and his decision to flee instead. There do not appear to be any grounds 
upon which to consider that he may be a political refugee. "A civil war, even on 
religious grounds, is not persecution as contemplated by the Convention." 


MoiacweeraLasmuskanGdctmuemnia Mel (heAcS mii LUAU) ocOte,. Houle, Tremblay, Apalil 25, 
UOT nOtmnVe CuELeCDOLtTOd) AZ Za", Elva MitandOsSeiveae Melis ts Clea. Bs 9 /7-1094)\,) Houle, 
Legaré, Tremblay, June 20, 1977 (not yet reported); Darwich, Hassan v. M.M.I. 
Ci AS en USC) mS COL MELE remol ays, =. uegare ,uuNay 02 0 mL OT (MOL Vee  reported))- 
Mantache, Ali Hassan v. M.M.I. (I.A.B. 78-1017), Houle, Legaré, Tremblay, February 
13, 1978 (not yet reported). 


Coram: A.B. Weselak (Vice-Chairman), D.E. Davey, E. Teitelbaum Case heard: in 
Aeatoeey, WIE? te, IES)TAS Judgment pronounced: MayeuG ee Loo Reasons by: 
E. Teitelbaum (in English; 4 pp.), concurred in by A.B. Weselak and D.E. Davey 
Docket no.: 79-9032 Counsel at hearing No one appeared 


7.18 Shabbir Taherbhoy Khairulla v. Minister of Employment and Immigration 


JURISDICTION OF THE BOARD - ADJUDICATOR FINDING PERSON NOT PERMANENT RESIDENT -—- 
REVIEW BY THE BOARD OF THE DECISION OF THE ADJUDICATOR 


REMOVAL ORDER - PERMANENT RESIDENT - NOT IN POSSESSION OF A VALID VISA - ABANDONMENT 
OF PERMANENT RESIDENCE - INTENTION - OUTSIDE CANADA FOR MORE THAN 183 DAYS - NO 
RETURNING RESIDENT PERMIT - PRESUMPTION OF ABANDONMENT OF PERMANENT RESIDENCE IN 
SECTION 24(2) - BURDEN OF PROOF - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 
2(1), 9(1), 19(2)(d), 20(1), 24(2), 25(2), 32(5)(b), 72 


The appellant was admitted as a permanent resident of Canada and left Canada for a 
visit in his country of origin, Pakistan, and remained outside Canada for more than 
183 days. He returned without a permanent resident permit and sought admission as a 


permanent resident. 


Held: Appeal dismissed for want of jurisdiction. The appellant has not rebutted the 
presumption raised by section 24(2) of the Immigration Act, 1976 and no satisfied 
the onus of proof placed upon him to prove that he did not abandon Canada as his 


place of permanent residence. 


The appellant travelled on a one way ticket when he left Canada to go to Pakistan. 
He was only sporadically employed in Canada and was unemployed for a period of four 
to six months before his departure. He had no employment to return to nor had he 
made any inguiries as to possible employment upon his return. He closed practically 
all his bank accounts leaving only a minimal amount in the two which he claims he 
left open and he left no assets in Canada, having disposed of his personal 
possessions and what furnishings he had. He returned to Canada with only a small 
amount of money in his possession. On his return to Canada there were no friends or 
relatives to receive him. There was no compelling reason for him to stay in 
Pakistan for a period of one year and five months and there was nothing which 
prevented his return to Canada within a period of approximately three to four 
months, as stated by him with reference to his intention at the time of departure. 


Webber, Kenneth Jimmy v. M.E.I. (I1.A.B. 78-9125), Weselak, Benedetti, Teitelbaum, 
June 14, 1978 (not yet reported); Alexander, Magdi Halim v. M.E.I. (1.A.B. 78-9138), 
Weselak, Petrie, Teitelbaum, July 18, 1978 (not yet reported); Patel, Mahendrakumar 
Haribhai v. M.E.I. (I1.A.B. 78-9163), Weselak, Benedetti, Petrie, January 9, 1979 
(not yet reported). 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti, E. Teitelbaum Case heard: 
Lig) Mélojatolaneloy, yNopaalahy Ati « Wels Judgment pronounced: April 247 0197.9 Reasons by: 
A.B. Weselak (in English; 5 pp.), concurred in by U. Benedetti and E. Teitelbaum 
Docket no.: 719=91-23 Counsel at hearing No one appeared, for the appellant; 


W.A. MacIntyre, Esq., for the respondent 


7.19 Hor Chan v. Minister of Employment and Immigration 


REMOVAL ORDER - REFUGEE SO FOUND BY MINISTER - VALIDITY OF LETTER ADVISING HIM - 
RIGHT OF APPEAL - JURISDICTION OF BOARD 


JURISDICTION OF BOARD - REMOVAL ORDER - REFUGEE SO FOUND BY MINISTER - VALIDITY OF 
LETTER ADVISING HIM - RIGHT OF APPEAL - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, 
SS. 4(2), 27(2)(e), (9), 45(5), 72 


The appellant arrived in Canada as a visitor and was authorized to stay for a period 
of seven days, although, he always said from the very beginning that his real 
intention was to enter Canada for good and that he wanted to work, therefore, that 
he wanted to be admitted as an immigrant. He failed to leave Canada after seven 
days and subsequently claimed refugee status in Canada, and he has been determined 
to be a Convention refugee by the Refugee Status Advisory Committee. It also 
appeared that he has been recognized refugee from Cambodia by the United States and 
also he had obtained his immigrant status in the United States. He was ordered 
deported from Canada pursuant to section 27(2)(e) of the Immigration Act, 1976 


Held: Appeal dismissed for want of jurisdiction. The letter recognizing the 
appellant as a refugee signed by the Registrar of the Refugee Status Advisory 
Committee is null and void because not in conformity with the provisions of section 
45(5) of the Immigration Act, 1976; there was no delegation of authority from the 
Minister, and the letter being void and null, everything that flows from it should 
also be considered as null and void. Since the appeal is dismissed for want of 
jurisdiction, the Board cannot consider whether there exist compassionate or 
humanitarian considerations. 


Yanez Delgado, Juan, Ornaldo v. M.E.I. (I1¢A.B. (7831085), Scott, Houle, Tremblay, 
November 22, 1979 (not yet reported) 


me he ae 


Coram: J.-P. Houle (Vice-Chairman), F. Glogowski, R. Tremblay Case heard: in 
Montreal, February 15, 1979 Judgment pronounced: April 24, 1979 Reasons by: 
J.-P. Houle (in English; 14 pp.), concurred in by F. Glogowski and R. Tremblay 
Docket no.: 18=LOG9 Counsel at hearing No one appeared, for the appellant; 
dtR.; St. Louis, BSq.; for the respondent 


7.20 Ronald McConnel v. Minister of Employment and Immigration 


DEPARTURE NOTICE - JURISDICTION OF BOARD 


REOPENING OF INQUIRY BY ORDER OF BOARD - JURSIDICTION OF ADJUDICATOR - IMMIGRATION 
Ror O76 es. 7) 1976-77 7 C52, SS. Cl )in 27 (2) (b) >. €e). 35 .59(1), 7201) 2°74, °79(2) 
—- IMMIGRATION REGULATIONS, 1978, S.S. 18(1), 39 


The appellant filed an appeal from a departure notice. In the course of the 
hearing, counsel for the appellant asked the Board to make an Order directing that 
the inguiry be reopened under section 74 of the Immigration Act, 1976, thus 
requesting an adjudicator to hear additional evidence regarding the matter and, if 
the adjudicator at that point would see fit, to make a deportation order which could 
be appealed. 


Held: Appeal dismissed for want of jurisdiction. The Board is a creature of 
statute and must find its jurisdiction within the statute creating it and there does 
not appear to be any provision in the statute creating it which provides for an 
appeal from a departure notice. Request of the appellant to reopen the inquiry is 
refused. There is no authority in section 74 of the Immigration Act, 1976, wnich 
empowers the adjudicator to make a removal order following the conclusion of an 
inquiry reopened by order of the Board. 


Pe lomuc me Meena mel NO ae Om s TChOtCe AV suas Maree leon Cy SoU 5e CEeCcOnL, ELorel lal vis 
M.M.I. (1.A.B. 76-9393), Benedetti, Weselak, Petrie, February 2, 1977 (not yet 
reported). 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti, D.E. Davey Case heard: in 
Toronto, March 20, 1979 Judgment pronounced: Marchen2 Ojo 9 Reasons by: 
A.B. Weselak (in English; 4 pp.), concurred in by U. Benedetti and D.E. Davey 
Docket no.: 78-9201 Counsel at hearing P. Copeland, Barrister and Solicitor, 
for the appellant; M. Prue, Esq., for the respondent 
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Si. Linda May Thompson v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE DEPORTED FROM CANADA - CONSENT OF MINISTER - IMMIGRATION ACT, 
1976, S.C. 1976-77, C. 52, S. 79 - IMMIGRATION ACT, R.S.C. 1970, C. I-2, S. 18 


The appellant filed an application to sponsor the admission of her husband into Canada 
which application has been refused on the ground that the sponsoree had been previously 
deported from Canada and the Minister's consent to re-enter Canada had been denied. The 
record contains an affidavit from the sponsor revealing the violent temper of the 
sponsoree and as a result of this affidavit, he was arrested and detained and 
subsequently deported. At the hearing, the sponsor testified and somewhat denied the 
statements she previously made about her husband. 


Held: Appeal dismissed. The sponsoree, according to the record, is a well-built man 
with a somewhat violent temper. He has a record of criminal convictions in Canada and 
while in Canada for five years did very little to establish himself in this country and 
if he were allowed to come to Canada he would probably repeat the same performance. 
There are not such humanitarian and compassionate considerations to counterbalance the 
sponsoree's unfavourable record in Canada. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and D.E. Davey Case heard: in 
TOronte, |) February 15, 1979 Judgment _ pronounced: Februaty, 25a Reasons by: 
A.B. Weselak (in English; 4 pp.), concurred in by U. Benedetti and D. Davey Docket 


no.: 78-9150 Counsels: M. Diamond and T.H. Zizys, Esq., for the appellant; M. Prue, 


Esgq., for the respondent. 


8.2 Elizabeth Arriola Villadiego v. Minister of Employment and Immigration 


SPONSORSHIP - DOUBTS ON THE FULFILMENT OF UNDERTAKING - EVIDENCE 


EVIDENCE - SPONSORSHIP - DOUBTS OF THE FULFILMENT OF UNDERTAKING - IMMIGRATION 
REGULATIONS, 1978, SS. 6(1)(b)(i), (iii) - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, 
Se Ue 


The appellant filed an application to sponsor for admission to Canada her father, 
mother, sister and two brothers. The application was refused on the ground that the 
sponsor would not be able to fulfil the written undertaking she made regarding the 
lodging, care and maintenance of the sponsorees. 


Held: Appeal allowed in law. Considering all of the evidence, much of which was 
apparently not available to the Immigration officers who processed the application and 
directed the refusal, the Board is satisfied that the appellant with the support of 
other members of her family will meet her undertaking pursuant to the Immigration 
Regulations, 1978. 


Coram: C.M. Campbell (Vice-Chairman), A.B. Weselak and U. Benedetti Case heard: in 
Vancouver, March 29, 1979 Judgment pronounced: March 30, 1979 Reasons by: Cams 
Campbell (in English; 3 pp.), concurred in by A.B. Weselak and U. Benedetti Docket 

no.: 78-6173 Counsels: B. Tanjuaquio, Esq., for the appellant; C.J. Dickey, Esq., 
for the respondent. 


8.3 Jacqueline Calixte v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE NOT IN POSSESSION OF A VALID VISA - IDENTITY OF SPONSOREE - 
AUTHENTICITY OF A BIRTH CERTIFICATE - HUMANITARIAN AND COMPASSIONATE CONSIDERATIONS - 
IMMEGRATIONS ACT lO OG mo. Gc tLo VOI 7Ce D2 ,uioGn 9 (lily 1 Oe 


The appellant filed an application to sponsor her mother into Canada which application 
was refused on the ground that she was not in possession of a valid visa. From the 
record, there are discrepancies as to names and dates of birth, both in respect of the 
sponsor and of her mother, and these discrepancies cast doubts on the genuineness of the 
relationship. At the hearing, the appellant gave satisfactory explanation of the 
discrepancies in her own documents and a witness, formerly an advocate in Haiti, 
testified as to the authenticity of the documents filed in respect of the sponsoree. 


Held: Appeal allowed on equitable grounds. The relationship between the sponsor and 
her mother has been established and, since the arrival of the sponsoree in Canada, the 
appellant contributed to her support. The sponsoree is an elderly lady, illiterate, who 
has no close relatives in Haiti; her other daughter also resides in Montreal and it 
would be inhumane to deny her the privilege of spending her last years in comfort with 
her daughters. 


Coram: J.V. Scott (Chairman), J.-P. Houle and F. Glogowski Case heard: in Montreal, 
April Ss, l9v9 Judgment pronounced: Mopertal (ai MENS) Reasons by: Sr Vicmmocot tam Li 
English; 2 pp.), concurred in by J.-P. Houle and F. Glogowski Docket noe: 78-1084 
Counsels: D. Paquin, Barrister and Solicitor, for the appellant; M.A. Kulba, Esq., for 
the respondent. 


8.4 Myrtle Hesse v. Minister of Employment and Immigration 
SPONSORSHIP - SPONSOREE NOT IN POSSESSION OF A VALID VISA AND CONVICTED OF SEVERAL 


CRIMES — IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 9(1), 19(1)(c), (2)(a), 79 


The appellant filed an application to sponsor the admission of her son into Canada which 
application was refused on the ground that he was not in possession of a valid visa. 
Also the application was refused because he had been convicted of numerous crimes such 
as break and entry, theft, possession of dangerous weapons, not showing in court when 
required to do so, etc. 


Held: Appeal dismissed. There do not exist compassionate and humanitarian 
considerations to warrant the granting of special relief. It is obvious that over the 
past four to five years, the appellant had not been able to influence her son. He 
refused to work, to continue his schooling, ran away, broke the law and was convicted of 
numerous offences. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and D.E. Davey Case heard: in 
WOLOntO,. Mayo, soo Judgment pronounced: Mayao eel dS Reasons by: D.E. Davey (in 
English; 5 pp.), concurred in by A.B. Weselak and U. Benedetti Docket no.: 78-9147 
Counsels: D.V. McCarthy, Barrister and Solicitor, for the appellant; W.A. MacIntyre, 
Esq., for the respondent. 


SE5 Bou Kin Yee v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE CONVICTED OF DRUG OFFENCES - REASONS OF REFUSAL NOT IN THE 
LETTER -—- LETTER DATED PRIOR TO PROCLAMATION OF IMMIGRATION ACT, 1976 - HUMANITARIAN AND 
COMPASSIONATE GROUNDS - IMMIGRATION ACT, R.S.C. 1970, C. I-2, S. 5(d) - IMMIGRATION 
APPEAL “BOARD ACT, RsS.C. 1970, C..°I=3,. S./17 = IMMIGRATION, ACT). (3976, S.C2. 1976-77 ce 
Ce Gis aS i EBs) 


The appellant filed an application to sponsor his father into Canada which application 
was refused on the ground that the father had been convicted of possession of dangerous 
drugs such as opium, morphine and heroin. The appeilant said at the hearing that he did 
not know that his father was a drug addict until he wanted to sponsor him and attributed 
his father's addiction to his state of loneliness and depression, and thought, if 
reunited with the family he would overcome hid drug problem. 


Held: Appeal allowed on equitable grounds. Even if the letter gives no reason for the 
refusal, the reason is clear from the record as a whole. From the appellant's testimony 
at the hearing and in the circumstances of the case, it was established that existed 
compassionate and humanitarian grounds to grant special relief. 


Rojas, Edith De v. M.E.I. (I.A.B. 76-1102), Scott, Houle, Legaré, 8th November 1976 (not 
yet reported). 


Coram: J.V. Scott (Chairman), C.M. Campbell and F. Glogowski Case heard: in Calgary, 
APE LUZ 6 arbor 9 Judgment pronounced: Mave LOE 9 Reasons by: UV oco Gtunin 
English; 3 pp.), concurred in by C.M. Campbell and F. Glogowski Docket no.: 78-6084 
Counsels: J. Kong, Esq., for the appellant; D.M. Hanbury, Esq., for the respondent. 


8.6 Tara Singh Mann v. Minister of Employment and Immigration 


SPONSORSHIP - AGE AND RELATIONSHIP OF SPONSOREES - EVIDENCE 


EVIDENCE - SPONSORSHIP - AGE AND RELATIONSHIP OF SPONSOREES - IMMIGRATION ACT, 1976, 
les RNAS Th (Oa Yrs, Th 


The appellant filed an application to sponsor the admission into Canada of his mother, 
brother and sister, which application was refused on the ground that the age and 
identity of the sponsorees had not been established. 


Held: Appeal allowed in law. Considering the documentary evidence of record filed at 
the hearing of the appeal and the evidence of the sponsor and of his cousin, the Board 
is satisfied that the sponsored mother is the mother of the appellant and of the 
sponsored siblings. With respect to their age, all the sponsorees are within the 
sponsorable class pursuant to the Immigration Act, 1976. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and E. Teitelbaum Case heard: in 
Toronto, May 29, 1979 Judgment pronounced: May 29, 1979 Reasons by: A.B. Weselak 
(in English; 3 pp.), concurred in by U. Benedetti and E. Teitelbaum Docket no.: 
79-9034 Counsels: M.F. Smith, Barrister and Solicitor, for the appellant; W.A. 


Macintyre, Esq., for the respondent. 


Siew Anaira Metellus v. Minister of Employment and Immigration 
SPONSORSHIP - SPONSOREES WOULD BE A PUBLIC CHARGE - HUMANITARIAN AND COMPASSIONATE 


CONSIDERATIONS - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS 2(1), 19(1)(a), (b), 
79(2), (4) 


The appellant filed an application to sponsor into Canada her two children, which 
application was refused on the ground that they will be unable to support themselves. 
From the evidence, the appellant gave a written undertaking for the support and care of 
the sponsorees. It seems that the refusal was also based according to a memorandum, on 
a medical report relating to the sponsorees. This report appeared to have been 
contradicted. 


Held: Appeal allowed on equitable grounds. The appellant showed that she was able to 
Support her children, she has a permanent job and also her sister gave, at the hearing, 
a testimony that she would help financially if needed. 


Held: Further (Obiter) the phrase “other medical officer" in section 19(1)(a) may 
include a gualified doctor from the private sector. 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: in 
Montreal, June 1, 1979 Judgment pronounced: June 1, 1979 Reasons by: J.-P. Houle 
(in French; 8 pp.), concurred in by R. Tremblay and G. Loiselle Docket no.: 79-1009 
Counsels: No one appeared, for the appellant; M.A. Kulba, Esq., for the respondent. 


8.8 Anne Nicole Jean-Jacques v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE OUTSIDE CANADA - FAILURE TO ANSWER TRUTHFULLY VISA OFFICER'S 
QUESTIONS - PROPOSED MARRIAGE OF CONVENIENCE —- IMMIGRATION ACT, 1976, S.C.~ 1976-77, C. 
52, SS. 9(3), 79 


The appellant filed an application to sponsor her fiancé into Canada which application 
was refused on the ground that he failed to answer truthfully questions put by the visa 
officer. It appears from the record, that the real ground for refusing the application 
was that the engagement between the sponsor and the sponsoree was only to facilitate the 
admission into Canada of the sponsoree. 


Held: Appeal allowed on legal grounds, the letter of refusal is not in accordance with 
the law, it was never proved that the requirements of section 9(3) were not fulfilled. 
Also the record contains a perfectly sincere declaration of intention of marriage signed 
by both the sponsor and the sponsoree. 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: in 
Montreal, July 4, 1979 Judgment pronounced: July 5, 1979 Reasons by: J.-P. Houle 
(in French; 3 pp.), concurred in by R. Tremblay and G. Loiselle Docket no.: 79-1010 
Counsels: Miss H. Dessureault, articling student, for the appellant; J.R. St. Louis, 
Esq., for the respondent. 


8.9 Mohinder Singh Sahota v. Minister of Employment and Immigration 


DEPORTATION ORDER - PERMANENT RESIDENT - MISREPRESENTATION OF A MATERIAL FACT - CANADIAN 
MARRIAGE - PRIOR FOREIGN MARRIAGE -— FOREIGN LAW - VALIDITY OF FOREIGN MARRIAGE - PROOF 


EVIDENCE - PROOF OF FOREIGN MARRIAGE - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 
PRA) (eS) eo (3) 3002) 5) 72024 (a), 76 (1). — IMMIGRATION VACT, R.S.C.. 1970, C..'I-2,.S., 18 


The appellant a permanent resident was ordered deported on the ground that he was 
granted landing by reason of misrepresentation of a material fact. When he made his 
application, in India, for permanent residence he answered "engaged" on the form, when 
he arrived in Canada at the time of his being granted landed immigrant status, he 
answered "single". The respondent claims that he was married in India, long before he 
even made his application. An extract from the Hindu Marriage Registrar, an affidavit 
of his alleged wife to the effect that she and the appellant were married and, in fact, 
co-habitated for a period of time, approximately fifty days, and a letter written by the 
appellant to his alleged wife were documentary evidence produced at the hearing. The 
appellant maintained that he was never married in India, his evidence was that he only 
went through an engagement ceremony in accordance with the custom in his native 
country. His witnesses namely his mother, and his brother gave a testimony of what 
happened in India, and they concurred with the appellant that it consisted of an 
engagement and not of a marriage. The testimony of his uncle was to the contrary. The 
appellant is now married in Canada, and the certificate of this Canadian marriage was 
produced at the hearing. 


Held: Appeal allowed on legal grounds. On the weight of evidence, the respondent has 
not adequately proven that the appellant had been married at the time of his application 
for permanent residence in Canada. It was not properly established that the extracts 
from the marriage registrary were issued by the appropriate authority or were adequate 
proof of the marriage by Indian law. The other documents produced lacked detail. The 
appellant was a credible witness. 


C.M. Campbell (dissenting) 


I would dismiss the appeal. I find the appellant was married to the alleged wife in 
India and that on entering Canada he misrepresented this material fact deliberately. 
The affidavit of the first wife that they were married, the acknowledgment of this by 
the appellant in his letter, and the evidence of the uncle that he attended the wedding 
are together sufficient in my opinion to adduce proof of reputation of marriage. 
Witnesses in favour of the appellant were limited to himself, his brother, his mother 
and his present wife. They are all family members, and their statements are all 
self-serving, each in turn by their evidence has left their credibility in question. 
Having heard their testimony and watched their demeanour in court, I do not believe any 
of them. 


Andrash v. Andrash and Moromila [1967] 60 W.W.R. 442; Sedgewick v. Sedgewick et al 
[ESSS POW WoR (NE Set) ee 


Coram: C.M. Campbell (Vice-Chairman), (Dissenting), F. Glogowski and R. Tremblay 
Case heard: in Vancouver, January 23, 1979 Judgment pronounced: ADELL 24a eloW9 
Reasons by: F. Glogowski (in English; 10 pp.), concurred in by R. Tremblay Dissenting 
reasons _ by: CeMawcanppell MC UZeao p<) Docket no.: 78-6161 Counsels: iD Aes A 
Barrister and Solicitor, for the appellant; F.D. Craddock, Esq., for the respondent. 


8.10 Cyril Dennis Bernard v. Minister of Employment and Immigration 


DEPORTATION ORDER - PERMANENT RESIDENT - CONVICTED OF ASSAULT OCCASIONING BODILY HARM - 
NOT IN POSSESSION OF A VALID VISA - TRANSITIONAL - IMMIGRATION ACT, R.S.C. 1970, C. I-2, 
SS. 5(d), (t), 22 - IMMIGRATION REGULATIONS, PART I, SS. 28(1), 34(3)(f£) - IMMIGRATION 
ACT, 1976, S.C. 1976-77, C. 52, SS. 9(1), 27(2)(d), 72(2)(d) - IMMIGRATION APPEAL BOARD 
ACT, RSC. L970, Cii=3,.S5. 152 (6) (i149 


The appellant first arrived in Canada as a visitor, he then returned to Trinidad, came 
back to Canada and completed an application for permanent residence but never was landed 
in Canada since he could not have the required amount of points on his assessment. He 
was then a prohibited person under the Immigration Act, 1952, not being in possession of 
a valid visa. He is also a prohibited person under the Immigration Act, 1976. In the 
course of the inquiry regarding his application for admission into Canada he was found 
to have been convicted in Canada of assault causing bodily harm and that he was also a 
prohibited person both under the Immigration Act, 1952 and the Immigration Act, 1976 on 
this ground. 


Held: Appeal dismissed. During the course of the appellant's stay in Canada, 
approximately seven years, he has not been able to obtain permanent employment, and when 
he did he was dismissed or left. While he has some assets in Canada, these can be 
considered minimal considering the period of time that he has spent in this country. He 
has no relatives here and no permanent roots. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and D.E. Davey Case heard: in 
Toronto, April 26, 31979 Judgment _ pronounced: iNeparkil PX AKse/S Reasons _ by: A.B. 
Weselak (in English; 4 pp.), concurred in by U. Benedetti and D.E. Davey Docket no.: 
77-9251 Counsels: Miss. T. Lobu, Esq., for the appellant; M. Prue, Esq., for the 
respondent. 


a Ha Waclaw Antoni Mihael Hurt v. Minister of Employment and Immigration 
REFUGEE CLAIM - POLITICAL OPINION - TRANSITIONAL - HUMANITARIAN AND COMPASSIONATE 


CONSIDERATIONS - IMMIGRATION ACT, R.S.C. 1970, C. I-2, SS. 18(1)(e)(vi), (viii), (2) - 
IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, C. I-3, SS. 11(1)(c), 14, 15 - IMMIGRATION 
REGULATIONS, PART I, S. 3 —- IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, S. 125(3) 


The appellant arrived in Canada driving a vehicle bearing West German licence plates and 
wearing a United States para-military uniform and told the Immigration Officer at the 
port of entry that he was on leave from the U.S. Army. He was admitted to Canada as a 
visitor on the basis of this information which was false. He, after his permitted stay 
of three months, did not report to an Immigration Officer his continuing presence in 
Canada. He was then ordered deported and appealed to the Board on the basis of a claim 
to refugee status. The appeal was refused by the Board with a further direction that 
the order of deportation be executed as soon as practicable. He appealed to the Federal 
Court and the Federal Court referred the matter back to the Immigration Appeal Board for 
a reconsideration on the basis that the appellant claimed status as a refugee from 
Poland and not from West Germany as the Board had considered. The appellant believes 
that, because of his illegal escape from Poland, his anti-communist activities and 
sentiments, his involvement and position in the American army, his attempts to obtain 
refugee status and the treatment of his family remaining in Poland he will be arrested, 
tortured and sentenced to death should he even return to Poland. 


Held: Appeal dismissed pursuant to section 14 of the Immigration Appeal Board Act, 
order of deportation guashed and landing granted pursuant to section 15 of the 
Immigration Appeal Board Act. Having considered the evidence at the inquiry, the 
Minutes of examination under oath, and the hearing of the appeal, the appellant does not 
strictly fall within the definition of a refugee as defined in the United Nations 
Convention. However, if the appellant were returned to Poland, he would suffer unusual 
hardship and there are such humanitarian considerations as to justify the Board in 
granting special relief. 


Diocaretz Urrutia, Pablo Eric v. M.E.I. (I.A.B. 78-1014), Houle, Legaré, Glogowski, 12th 
April 1978 (not yet reported); Hurt, Waclaw Antoni Mihael v. M.M.I. (F.C.A., no. 
A-362-77), Heald, Ryan, Kelly, 25th January 1978 (not yet reported) 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and E. Teitelbaum Case heard: in 
TOLONtoO, —Apral 47) 1979 Judgment pronounced: INsjeskil By ASTI) Reasons_by: A.B. 
Weselak (in English; 8 pp.), concurring in by U. Benedetti and E. Teitelbaum Docket 
no.: Ti=910S Counsels: G.W. Bell, Barrister and Solicitor, for the appellant; 
W.A. MacIntyre, Esq., for the respondent. 


8.12 Mr. Deonarine and Mrs. Etwaria Deonarine v. 


Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - TWO DECLARATIONS FILED - LATE 
FILING OF THE SECOND ONE - JURISDICTION OF BOARD - IMMIGRATION ACT, 1976, S.C. 1976-77, 
C. 52, SS. 2(1), 45, 70 - IMMIGRATION REGULATIONS, 1978, S. 40(1) - IMMIGRATION APPEAL 
BOARDGAGCI, y Rie Sia Ce tL Oi Or Ge k= Siete steele (2) 


The applicant, a citizen of Guyana, is claiming refugee status by reason of his 
involvement as an organizer of a political party. He states, as a result of the riots 
in 1964, that his family have been subjected to assaults, attacks, threats, their home 
was burnt out and that he had to do work against his will without pay. The applicant 
filed two declarations in support of his claim, one of which was not filed in the time 


limit set out in the Immigration Regulations. 


The wife of the applicant produced, in support of her claim, the same: declarations of 
her husband but gave independent submissions at the examination under oath; in that, she 
also claimed refugee status for reasons of race. She is Indian in a black environment. 


Held: Applications refused to proceed and applicants determined not to be Convention 
refugees. The first declaration only was considered because it was filed according to 
the requirements of the Immigration Act and Regulations. The Board had no jurisdiction 
to consider the second declaration. 


The applicant is claiming refugee status by reason of his involvement in a political 
party. There is a discrepancy in dates relating to his membership in the group. The 
government relocated families left homeless after the riots in 1964. He complained of 
harassment by youths in another political group, but he has not been persecuted by 
officials of the government. He applied to immigrate to Canada, two years before he 
claimed refugee status, and was refused. He never mentioned, at that time, that he was 
a refugee or that he was afraid to stay in Guyana. He travelled to Canada on a valid 
passport, obtained without problems. He lived in Canada illegally for almost two years 
and worked under a false name. 


As for the wife's application, there was no evidence that she suffered persecution from 
the government by reason of race, she experienced no problems relating to her work and 
she had no difficulty in obtaining a passport or leaving the country. 


Lugano, Juan Jose Fourment v. M.M.I. (F.C.A., no. A-35-77), Jackett, Le Dain, MacKay, 
28th April 1977 (not yet reported); M.M.I. v. Immigration Appeal Board in the matter of 
Holocek, Jaroslav (F.C.T.D.), Gibson, 9th June 1975 (not yet reported) 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and D. Petrie Case heard: in 
Toronto, Vvianvary 19; 1l979 Judgment pronounced: January 9, 1979 Reasons by: 


D. Petrie (in English; 5 pp.), concurred in by A.B. Weselak and U. Benedetti Docket 
no.: 78-9218 and 78-9217 Counsel: No one appeared. 


8.13 Jorge Enrique Galvez v. Minister of Employment and Immigration 
REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - CREDIBILITY - EVIDENCE - 


MEDICAL REPORT -— CORROBORATIVE 


EVIDENCE ~- MEDICAL REPORT - CORROBORATIVE - REFUGEE - REDETERMINATION - MEMBER OF A 
POLITICAL GROUP = CREDIBILITY - IMMIGRATION ACT, 1976, S.C. 1976-77, C..52,0SS. 76,792 


The applicant is claiming refugee status on the ground that because he was an active 
member of the Movement of Action Popular United in Chile, he was, after the coup in 
1973, arrested, detained for two to three weeks, and was unable to stand because of 
maltreatment and beatings. He also claims that because of his former political 
affiliation, he has been constantly watched and given inferior jobs. In July, 1977 he 
was forced to resign his job and he and his wife moved back with his mother, it became 
impossible for him to find a job. At the anniversary of the coup in 1977, he was again 
detained and suffered maltreatments, such as electric shocks to the genitals. At the 
hearing, the applicant filed a medical report which attested a left testicular atrophy 
which is consistent with repeated trauma to the testicles as one would see if electrical 
shocks were applied to that area. 


Held: Applicant determined to be a Convention refugee. Although, there is doubt as to 
the applicant's credibility. The doctor was not summoned to appear at the resumed 
hearing and his report is corroborative of some of the applicant's main testimony. It 
was not examined or challenged by the respondent as to the probability of other possible 
causes of testicular atrophy 


Coram: A.B. Weselak (Vice-Chairman), D.E. Davey, E. Teitelbaum Case heard: in 
LOTONCO,, APL) 20) L9I79 Judgment pronounced: Nopent ih eh ahOehe) Reasons by: D.E. Davey 
(in English; 4 pp.), concurred in by A.B. Weselak and E. Teitelbaum Docket no.: 


78-9168 Counsels: F.M. Rotter, Barrister and Solicitor, for the applicant; D. Taylor, 
Esq., for the respondent. 


8.14 Tawfig Mohammed Tawfiq Al-Shanti v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - POLITICAL OPINION - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 
D2, SSe 70, 71 ~ IMMIGRATION ACT, R.S.C. 1970, C. I-2, S.-7(1)(c) 


The applicant is claiming refugee status on the ground that because he was active in the 
Free Palestinian Student Movement at the age of sixteen, and his well known family name 
in Jordan, he was arrested and detained twice by the Jordanian authorities. He also 
claims that he had difficulty in obtaining his original passport to get out of the 
country and his second passport which was issued to him five years later before he 
arrived in United States and then into Canada. While in Kuwait, after he had moved with 
his family to be with his father, he also had problems in that he was told to leave 
Kuwait because he did not possess a work permit nor any other visa permitting him to 
remain. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. Although, he stated that he had intentions to apply to come to 
Canada either as a visitor or as an immigrant, he never did apply at any Canadian 
Embassy. Instead, he obtained a tourist visa at the U.S. Embassy in Kuwait and after 
spending a few days in New York he obtained a visitor's visa to Canada. Also he never 
applied for refugee status in the United States and did not apply for it on his arrival 
in Canada. His actions are not those of a political refugee who is afraid of returning 
to his home country. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and D.E. Davey Case heard: in 
TOFONCO,s SADE Wn | Sino 79 Judgment pronounced: INopashil “yA | BuUNGAS, Reasons __ by: 


‘U. Benedetti (in English; 7 pp.), concurred in by A.B. Weselak and D.E. Davey Docket 
no.: 79-9055 Counsels: No one appeared. 


8.15 Mohamed Benabdallah v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - CREDIBILITY - IMMIGRATION ACT, 
1976,.5eC.0l1976=-77, C. 52, SS. 45(1), 70, 71 


The applicant is claiming refugee status on the ground that because of his political 
opinion he was arrested and detained by the Algerian authorities. The reason of such an 
arrest and detention was because he had failed to answer a convocation summing him to do 
his military service, which is compulsory in Algeria. Furthermore, he made no claim to 
refugee status when he was admitted to Canada in 1976 as a visitor, and no claim to 
refugee status in Germany or France where he had spent considerable time before coming 
to Canada. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. 


Coram: J.-P. Hovle (Vice-Chairman), J.V. Scott and G. Loiselle Case heard: in 
Montreal, May 28, 1979 Judgment pronounced: May 28.7 997.9 Reasons by: J.-P. Houle 
(in French, 4 pp.), concurred in by J.V. Scott and G. Loiselle Docket no.: 79-1079 


Counsels: No one appeared. 


8.16 José Luis Lopez Arancibia v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - CREDIBILITY - IMMIGRATION ACT, 
1976, S.Cr 1976277, °C. 527 (SS. AU yak 


The applicant 
Chile, he would be persecuted because when he was a student, he was active as a member 


of the Young Socialist Party. Because of his affiliation to that party, he apparently 
was detained once but never was there any other arrest and detention. 


Held: Application refused to proceed and the applicant is determined not to be a 


Convention refugee. The applicant did not establish prima facie a reasonable fear of 
persecution if he would be returned to Chile and his claim to refugee status is made 


only to obtain his permanent residence in Canada. 


Coram: J.-P. Houle (Vice-Chairman), J.V. Scott and G. Loiselle Case heard: in 


Montreal, May 28, 1979 Judgment pronounced: May 28, 1979 Reasons by: J.-P. Houle 
(in French; 3 pp.), concurred in by J.V. Scott and G. Loiselle Docket no.: 79-1076 


Counsels: No one appeared. 


8.17 Juan Bernardo Lopez Arancibia v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION =~ MEMBER OF A POLITICAL GROUP - CREDIBILITY - IMMIGRATION ACT, 
£976, S.C. 1976-77, .C. 532, SS. 70, 72 


The applicant is claiming refugee status on the ground that because he was an active 
member of the Socialist Party in Chile in distributing pamphlets and doing propaganda 
against the political regime en place, he would be persecuted, if he has to go back in 
Chile. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. The applicant's testimony at his examination under oath is so full 
of incoherence and blanks of memory that it is very doubtful a fear of persecution could 
be established at a hearing. It is also clear from the examination that the claim to 
refugee status is only made to obtain permanent residence in Canada. 


Coram: J.-P. Houle |(Vace=Chairman)!,.. Ji. VV. sSCOtt mands G.amlLolse lune Case heard: in 
Montreal, May 28, 1979 Judgment pronounced: Mayie2. i,m oo Reasons by: J.-P. Houle 
(Ang rench#5 pp.) js CONnCcunMed min mbY mule an SCOt tarandmGrEELonseumte Docket no.: 79-1075 


Counsels: No one appeared. 


8.18 Louis Gosford May v. Minister of Employment and Immgration 


mr eee 


MOTION - REHEARING OF APPEAL - REPRESENTATION BY COUNSEL - ABUSE OF PROCESS - DENIAL OF 
NATURAL JUSTICE) — IMMIGRATION ACT, R.S.C. 1970, C. I-2, S. 18 


The applicant filed a motion for the rehearing of his appeal against a deportation order 
on the ground that desiring to be represented by counsel at the hearing of his appeal, 
he was denied that right; an abuse of process occurred as a result of the Special 
Inquiry Officer's-actions; there was a denial of natural justice in that he was denied 
the right to be represented by counsel. 


Held: Motion dismissed. The applicant was represented by counsel at his inquiry and he 
was afforded all the opportunities to obtain counsel at the hearing of his appeal, many 
adjournments were granted, and he agreed to proceed without counsel and therefore, he 
has not been denied natural justice. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and E. Teitelbaum Case heard: in 


TORONtO, “Apral) 21/7, 1979 Judgment pronounced: iMevenal ayn Mey /e) Reasons _by: 
U. Benedetti (in English; 6 pp.), concurred in by A.B. Weselak and E. Teitelbaum 


Docket no.: 71-9436 Counsels: No one appeared, for the applicant; W.A. MacIntyre, 
Esq., for the respondent. 


8.19 Julia May Farguharson v. Minister of Employment and Immigration 


MOTION - REOPENING OF APPEAL - JURISDICTION OF BOARD 


JURISDICTION OF BOARD - MOTION - REOPENING OF APPEAL - IMMIGRATION ACT, 1976, S.C. 
1976-77, C. 52, SS. 72(1)(b), 75 - IMMIGRATION APPEAL BOARD RULES, 1978, RULES 42, 44 


The applicant filed a motion to reopen an appeal from a deportation order. The 
affidavit filed in support of the motion merely sets out the various happening before 
the Immigration Appeal Board from the date of the making of the deportation order to the 
date of the motion. It contained absolutely no indication of the evidence which the 
applicant proposed to introduce before the Board in support of the motion. However, at 
the hearing of the motion, counsel for the applicant made a statement that expert 
witnesses would give evidence at the hearing if it be allowed to be reopened. Counsel 
for the Minister challenged the jurisdiction of the Board to reopen an appeal pursuant 
to the provisions of the Immigration Act, 1976. 


Held: Motion dismissed. It appears that the evidence could have been obtained at the 
‘hearing of the appeal by reasonable diligence. Considering section 72(1)(b), and 
section 75 of the Immigration Act, 1976, there is a similar and identical jurisdiction 
as the equitable jurisdiction that existed under section 15(1) of the Immigration Appeal 
Board Act (repealed). Following this to its logical conclusion, the Board has 
jurisdiction to reopen an appeal pursuant to the provisions of the Immigration Act, 
1976. 


Ghanmetweal em VieeE MoM = let OrmelArG e429 Gri lacey. cM Melon el LOT Ze Sis Coke Ovi, 625) “Dele Rs 
(Sd) al 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and D.E. Davey Case heard: in 
Toronto, May 9, 1979 Judgment pronounced: June 5, 1979 Reasons by: A.B. Weselak 
(in English; 4 pp.), concurred in by U. Benedetti and D.E. Davey Docket no.: 76-9071 
Counsels: C. Roach, Barrister and Solicitor, for the applicant; W.A. MacIntyre, Esq., 
for the respondent. 


8.20 Minister of Employment and Immigration v. Suman Sharma 


Sal ie 


MOTION BY MINISTER - BOARD WITHOUT JURISDICTION - NO REFUSAL OF AN APPLICATION - 
SPONSOR, NOT A CANADIAN CITIZEN 


JURISDICTION OF BOARD - SPONSOR, NOT A CANADIAN CITIZEN - MOTION BY MINISTER - BOARD 
WITHOUT JURISDICTION - NO REFUSAL OF AN APPLICATION - IMMIGRATION ACT, 1976, S.C. 
1976-77, C. 52, S. 79 — IMMIGRATION APPEAL BOARD RULES, 1978, RULE 18 


The applicant, the Minister of Employment and Immigration, made a motion contesting the 
jurisdiction of the Board in the appeal on the ground that to be an appellant, the 
sponsor has to be a Canadian citizen, the Notice of appeal has to be filed within thirty 
days of the refusal and third, there must be a Notice of refusal of the application. 
From the record, there is a letter addressed to the sponsor's father in India informing 
that some sponsorees were deleted from the application, a statutory declaration from an 
Immigration officer affirming that a refusal letter was issued, and also a declaration 
from the Secretary of State stating that the sponsor was a Canadian citizen. 


Held: Motion dismissed, and the Immigration Commission is ordered to proceed in the 
usual manner with the appeal. The record clearly indicates that the sponsor was a 
Canadian citizen at the time she filed her appeal, and further indicates that she was 
informed of the reasons for refusal of her application by service on her of a copy of 
the letter of refusal sent to the sponsoree. The Board accepts this in compliance with 
section 79(1) and her appeal was filed 10 days after she was so served. 


Silva, Mario Jorge Latado v. M.M.I. (I.A.B. 77-9009), Benedetti, Steele, Tisshaw, 22nd 
June, L977" (not yet wreported)i7.M oR. 1s iv Chaukila, | Ajai) Sheela (cA Br 17,00 Se) see Crete 
Campbell, Glogowski, J.C.A. Campbell, 28th February 1978 (not yet reported) 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski and E. Teitelbaum Case heard: in 
Winnipeg, May 1, 1979 Judgment pronounced: May 24, 1979 Reasons by: F. Glogowski 
(in English; 6 pp.), concurred in by C.M. Campbell and E. Teitelbaum Docket no.: 
78-6196 Counsels: C.J. Dickey, Esq., for the applicant; M. Werier, Barrister and 
Solicitor, for the respondent. 
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SPONSORSHIPS 


Francois, Pamela v. Minister of Employment and Immigration 

Mangat, Rajdevinder Singh v. Minister of Employment and Immigration 
Kulle, Balwant Singh v. Minister of Employment and Immigration 

Singh, Naib v. Minister of Employment and Immigration 

Mah, Sun Oi v. Minister of Employment and Immigration 

Sidhu, Mohinder Kaur v. Minister of Employment and Immigration 
Wotypka, Joseph Frank v. Minister of Employment and Immigration 
Adams, Rosette Leah Heather v. Minister of Employment and Immigration 
Cho, Patrick Yiu-Sun v. Minister of Employment and Immigration 
Sandhu, Surinder Kaur v. Minister of Employment and Immigration 


DEPORTATION ORDERS 


Fernandes, Maximo Philip v. Minister of Employment and Immigration 
Devrim, Mukaddes v. Minister of Employment and Immigration 


REFUGEES 


Astudillo, Leonardo Arturo Espinosa v. Minister of Employment and 
Immigration 

Inzunza, Ricardo Andres Orellana v. Minister of Employment and 
Immigration 

La Cruz, Elio Umberto v. Minister of Employment and Immigration 
Sandor, Maria v. Minister of Employment and Immigration 

Lochan, Cyril v. Minister of Employment and Immigration 

Hadid, Riad Mohammad v. Minister of Employment and Immigration 
Mesina, Ana Maria Jorquera v. Minister of Employment and Immigration 


MOTION BY MINISTER 
Minister of Employment and Immigration v. Miceli, Alfredo Jackson 
EVIDENCE 
Singh, Naib v. Minister of Employment and Immigration 
JURISDICTION OF BOARD 


Kulle, Balwant Singh v. Minister of Employment and Immigration 

Adams, Rosette Leah Heather v. Minister of Employment and Immigration 
La Cruz, Elio Umberto v. Minister of Employment and Immigration 
Minister of Employment and Immigration v. Miceli, Alfredo Jackson 


Wel Pamela Fran¢gois v. Minister of Employment and Immigration 
SPONSORSHIP - SPONSOR NOT ABLE TO FULFILL THE UNDERTAKING PROVIDING FOR CARE AND 


MAINTENANCE OF SPONSOREE - MARRIAGE OF CONVENIENCE - NO NOTICE OF APPEAL - IMMIGRATION 
ACT, 1976, S.C. 1976-77, C. 52, S. 79 - IMMIGRATION APPEAL BOARD RULES, 1978, RULE 17 


The appellant filed an application to sponsor into Canada the admission of her husband, 
which application was refused on the grounds: 1) that ‘she’ would not) fulfill the 
undertaking providing for lodging, care and maintenance, and 2) that the marriage was 
one to facilitate the admission to Canada of the sponsoree. The appellant "appealed" in 
anticipation of this refusal. 


Held: Appeal dismissed; the Board has nothing to hear, there was no Notice of Appeal to 
the Board, there was only a Notice of Appeal in anticipation of a refusal but nothing 
afterwards, that is from the refusal of the application. 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: in 
Montreal, May 7, 1979 Judgment pronounced: MaAVendape loo: Reasons by: R. Tremblay 
(in French; 2 pp.), concurred in by J.-P. Houle and G. Loiselle Docket no.: 78-1074 
Counsel: J.H. Grey, Barrister and Solicitor, for the appellant; J.R. St. Louis, Esq., 
for the respondent. 


Reasons from the Bench - Summary by the editor 


O52 Rajdevinder Singh Mangat v. Minister of Employment and Immigration 


SPONSORSHIP - REASONS FOR REFUSAL BASED ON OLD IMMIGRATION ACT AND REGULATIONS - 
TRANSITIONAL - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, S. 79 - IMMIGRATION ACT, 
RASElGe HM a5 sere 


The appellant filed an application to sponsor the admission into Canada of members of 
his family. The letter of refusal bares a date subsequent to the coming into force of 
the Immigration Act, 1976 and the reasons for refusal of the application are based on 
the Immigration Act, 1952. 


Held: Appeal allowed. The letter of refusal is dated September 5th, 1978 and the new 
Act was proclaimed on April 10th, 1978 and you will see that the refusal is based on the 
old Act and the old Regulations. It is a nullity. 


Fortier-Pierre, Huguette v. M.E.I. (1.A.B. 78-1067), Houle, Glogowski, Tremblay, 7th 
February, 1979" (Sees Chic, no. 4.137) dune 29/7979) OULU ddan, aSy.ed mi cmN e)Eirct lemme lee nuelote 
79-6012), Scott, Campbell, Glogowski, 25th April 1979 (not yet reported). 


Coram: J.V. Scott (Chairman), C.M. Campbell and F. Glogowski Case heard: in 
Vancouver, May 30, 1979 Judgment _ pronounced: May 30, 1979 Reasons from the Bench 
by: J.V. Scott (in English; 5 pvp.), conecurred in by €.M. Campbell and Fo Glogowski 
Docket no.: 78-6163 Counsel: D.P. Pandia, Esq., for the appellant; D.M. Hanbury, 
Esq., for the respondent. 


9.3 Balwant Singh Kulle v. Minister of Employment and Immigration 


SPONSORSHIP - AGE AND RELATIONSHIP OF SPONSOREES - EVIDENCE - CREDIBILITY OF DOCUMENTS 


JURISDICTION OF BOARD - REFUSAL OF AN APPLICATION FOR LANDING - IMMIGRATION ACT, 1976, 
wee 19/6—17, 1G. eos pce Loe) (a) 


The appellant filed an application to sponsor the admission into Canada of his widowed 
mother and of his brother. The application was refused because they could not produced 
Satisfactory evidence establishing their relationship to the sponsor and that the 
brother was under 21 years of age. The issue of the case is the relationship of the 
sponsor to the persons sponsored. The most crucial documents produced in effort to 
prove that the appellant was the son of his alleged mother was a birth certificate, 
which showed discrepancies between his date of birth, (1947) and his date of birth shown 
on his sponsorship application, (1950). 


The respondent contested the jurisdiction of the Board to entertain the appeal in saying 
that, by coming in the country, the sponsorees have abandoned their application for 
landing completed overseas. 


Held: The Board has jurisdiction in this appeal; coming to Canada as a visitor, and 
being admitted in this category, as is the case of the sponsorees cannot be construed as 
an abandonment of an application for landing made overseas. Furthermore, the 


application to sponsor, and the refusal took place pursuant to the legislation existing 
before the proclamation of the Immigration Act, 1976, at which time sponsorship was of a 
person, not of an application for landing. 


Held: Appeal dismissed. The birth certificate showing a date of birth in 1947, which 
was obtained after the making of the sponsorship application, was only produced in an 
endeavour to establish a relationship between the sponsored mother and the sponsor, and 
the sponsored brother and the sponsor, a relationship which has not been satisfactorily 
established. The sponsorees, present at the hearing were not credible witnesses in this 
regard, nor was the appellant. 


M.E.I. v. Sleiman, Roxanne Madeline (1.A.B. 78-6209), Campbell, Davey, Teitelbaum, 26th 
February 1979 (not yet reported). 


Coram: J.V. Scott (Chairman), C.M. Campbell and F. Glogowski Case heard: in 
Vancouver, May 30, 1979 Judgment pronounced: June 1, 1979 Reasons by: Win eoieie 
(in English; 7 pp.), concurred in by C.M. Campbell and F. Glogowski Docket no.: 
78-6041 Counsel: R.O. Rothe, Barrister and Solicitor, for the appellant; 
F.D. Craddock, Esq., for the respondent. 


9.4 Naib Singh v. Minister of Employment and Immigration 


SPONSORSHIP - AGE AND RELATIONSHIP OF SPONSOREE - EVIDENCE - CREDIBILITY OF DOCUMENTS 


EVIDENCE - CREDIBILITY OF DOCUMENTS - SPONSORSHIP - AGE AND RELATIONSHIP OF SPONSOREE - 
IMMIGRATION ACT, R.S.C. 1970, C. I-2, S. 5(t) - IMMIGRATION REGULATIONS, PART I, S. 36 


The appellant filed an application to sponsor the admission into Canada of his father, 
mother, sister and brother. The application was refused in respect of the brother 
because he did not gave satisfactory evidence establishing his family relationship to 
the sponsor and that he was under 21 years of age. The evidence produced, as proof of 
his age, are a school certificate, a "not traceable" certificate to indicate that there 
waS no record of his birth, a vaccination certificate and a copy of a Deed of Land 
showing a transfer from the father to his sons. ; 


Held: Appeal dismissed, a “not traceable" certificate proves nothing, a vaccination 
certificate, according to Indian officials in New Delhi is not reliable regarding dates 
of birth and upon verification the school certificate was found to be fraudulent. The 
Deed of Land has reference to relationship but is not helpfull in determining the age of 
the sponsoree. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski and E. Teitelbaum Case heard: 
in Winnipeg, May 2, 1979 Judgment pronounced: aap, COs Bare Reasons __ by: 
C.M. Campbell (in English; 6 pp.), concurred in by F. Glogowski and E. Teitelbaum 
Docket no.: 78-6119 Counsel: D. Matas and M. Werier, Barristers and Solicitors, for 


the appellant; C.J. Dickey, Esq., for the respondent. 


9.5 Sun Oi Mah v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE CONVICTED OF CRIMINAL OFFENCES - SPONSOR NOT INFORMED OF PROPER 
GROUNDS FOR REFUSAL - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 19(1)(c), 79 


The appellant filed an application to sponsor the admission into Canada of her father, 
which application was refused on the ground that the sponsoree had been convicted of 
several criminal offences, namely possession of dangerous drugs. In the refusal letter, 
section 19(1)(c) of the Immigration Act, 1976 is quoted and this section refers to 
offences that may be punishable under any Act of Parliament and for which a maximum term 
of imprisonment of ten years or more may be imposed. The crimes of possession of 
narcotic in the Narcotic Control Act may be punished by a term of imprisonment of seven 
years. 


Held: Appeal allowed in law. The purpose of the Act and Regulations is clearly to 
enable an appellant to know the case she has to meet, therefore, the reasons for the 
refusal must be given in intelligible terms and follow the Act and Regulations. From 
the evidence, it is clear that the refusal letter quoted the wrong section of the Act as 
a ground for rejection of the application and therefore, the appellant was not informed 
of the proper grounds for refusal. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski and G. Loiselle Case heard: 
in Vancouver, June 21, 1979 Judgment _ pronounced: June 21, 1979 Reasons _ by: 
F. Glogowski (in English; 5 pp.), concurred in by C.M. Campbell and G. Loiselle Docket 
no.: 79-6019 Counsel: No one appeared, for the appellant; F.D. Craddock, Esq., for 
the respondent. 


9.6 Mohinder Kaur Sidhu v. Minister of Employment and Immigration 


SPONSORSHIP - AGE OF SPONSOREES - TRANSITIONAL - SUBSEQUENT LETTER CORRECTING REFUSAL 
LETTER - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, S. 79 - IMMIGRATION REGULATIONS, 
PART I, S. 36 


The appellant filed an application to sponsor the admission into Canada of her two 
brothers which application was refused on the ground that they had not provided 
satisfactory evidence that they were under 21 years of age, and the letter of refusal 
cited the Immigration Regulations, Part I (now repealed) before the hearing of the case. 
The Commission of Employment and Immigration send a second letter of refusal changing 
the sections of the Immigration Regulations, Part I for the corresponding sections of 
the Immigration Act, 1976. At the hearing, a motion was brought by the appellant 
arguing that the refusal letter was not in accordance with the law and cannot be 
corrected by a subsequent letter. 


Held: Appeal allowed on legal grounds, since the refusal depends on the Immigration 
Regulations, Part I, which was repealed on April 10, 1978, it is a nullity. 


Mangat, Rajdevinder Singh v. M.E.I. (I.A.B. 78-6163), Scott, Campbell, Glogowski, 30th 
May 1979 (not yet reporte”). 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski and R. Tremblay Case heard: 
in Vancouver, July 17, 1979 Judgment pronounced: ae) I 5 | GAS) Reasons _by: 
C.M. Campbell (in English; 4 pp.), concurred in by F. Glogowski and R. Tremblay Docket 
no.: 78-6146 Counsels D.P. Pandia, Esq., for the appellant; D.M. Hanbury, Esq., 
for the respondent. 


9.7 Joseph Frank Wotypka v. Minister of Employment and Immigration 


SPONSORSHIP - OBLIGATION OF FINANCIAL SUPPORT - SPONSOREE IN A PRIVILEGED CLASS - 
REFUSAL LETTER NOT BASED ON SAME GROUNDS FOR SPONSOREE AND SPONSOR - HUMANITARIAN AND 
COMPASSIONATE CONSIDERATIONS —- IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 19(1)(b), 
(2) 5°72" — IMMIGRATION REGULATIONS, 1978, SS. 6(1)(b) (1), (111), (3), 41 (b) 


The appellant filed an application to sponsor the admission into Canada of his wife 
which application was refused on the ground that she would be a public charge. The 
record reveals that the letter of refusal, undated, sent to the sponsor was based on 
section 6(1)(b)(iii) of the Immigration Regulations, 1978 and the letter of refusal sent 
to the sponsoree was based on section 19(1)(b) of the Immigration Act, 1976. 


Held: Appeal allowed on legal grounds. The refusal to approve the application for 
landing made by the sponsoree and sponsored by the appellant was not made in accordance 
with the Immigration Act and the Regulations and was not based on proper grounds. The 
reasons for the refusal must be given in intelligible terms, to enable the appellant to 
know the case he has to meet. The letter to the sponsor did not follow the Regulations. 
Meee smeletLen,  secta ony. 191) (b)e andurl9(2))sofe the immigration. Act, 19760 are’ not 
mentioned, although they were mentioned in the letter to the sponsoree. The Commission 
had not considered, as it should, or had overlooked at the time of the writing of the 
refusal letter, Regulation 6(3)(a) which exempts the spouse of the sponsor from the 
requirements of section 6(1)(b)(i), (iii) of the Regulations. There is no need to 
resolve the question of the refusal letter not based on the same grounds for the sponsor 
and the sponsoree. 


Fortier-Pierre, Huguette v. M.E.I. (I.A.B. 78-1067), Houle, Glogowski, Tremblay, 7th 
February 1979 (See CLIC, no. 4.13, June 29, 1979). 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski and D.E. Davey Case heard: 
in Vancouver, June 28, 1978 Judgment pronounced: aay, aes aS Reasons by: 
F. Glogowski (in English; 6 pp.), concurred in by C.M. Campbell and D.E. Davey Docket 
NO 79-6007 Counsel: Mrs. S. Cooke, Esq..,)) fon the appellants) €ou.) Dickey) "Esq 2; 
for the respondent. 


9.8 Rosette Leah Heather Adams v. Minister of Employment and Immigration 


SPONSORSHIP - JURISDICTION OF BOARD - LATE FILING OF APPEAL 


JURISDICTION OF BOARD - SPONSORSHIP - LATE FILING OF APPEAL - IMMIGRATION ACT, 1976, 
S.C. 1976-77, C. 52, S. 79 - IMMIGRATION APPEAL BOARD RULES, 1978, RULES 4, 5, 17 


The appellant filed an application to sponsor the admission into Canada of her husband. 
The record reveals that a first letter of refusal was sent to the appellant; and there 
is a memorandum from the officer-in-charge which states that the latter letter of 

' refusal never reached the appellant because she could not be located. The new address 
was discovered and another notification was sent to the appellant again by registered 
mail. The Notice of appeal was served within the thirty day period from the second 
letter but not within the thirty day period required from the first letter. 


Held: Appeal dismissed for want of jurisdiction. The Board is bound by its statutory 
provisions and has no inherent equitable jurisdiction to extend the time for filing an 
appeal, and the second letter sent by the Department to the appellant does not confer 
jurisdiction upon this Board to hear this appeal. 


M.M.I. v. Immigration Appeal Board, in the matter of Holecek, Jaroslav (F.C.A. no. 
A-382-75), Urie, Ryan, MacKay, 9th June 1975 (not yet reported); Lamptey-Drake, 
Agyei-Bediakoh v. M.E.I. (F.C.A., no. 78-A-356), Jackett, Urie, Ryan, 15th June 1979 
(not verureported) 7) Gridiasev..MoM.2. 11972), S.C. .R. 577,23’ D.L.R. (3d)-1. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and D.E. Davey Case heard: in 
iejeeyveey;) yaibulyy, apy ANA, Judgment pronounced: BOUG7 | Wey NCE Reasons _ by: 
A.B. Weselak (in English; 6 pp.), concurred in by U. Benedetti and D.E. Davey Docket 
no.: 78-9199 Counsel: M. ‘Philip, Barrister’ and Solicitor, ‘for. the appellant; 


W.A. MacIntyre, Esq., for the respondent. 


9.9 Patrick Yiu-Sun Cho v. Minister of Employment and Immigration 
SPONSORSHIP - SPONSOREE IN POOR HEALTH - FINANCIAL ASSETS TO PROVIDE FOR HEALTH 


SERVICES, NOT SUFFICIENT TO GRANT SPECIAL RELIEF - IMMIGRATION ACT, 1976, S.C. 1976-77, 
Co (527 Big, WOCUY CEO MEO) ys TANGA) 


The appellant filed an application to sponsor into Canada his parents and two brothers. 
The application was refused in respect of the father, who was found inadmissible because 
of heart problems probably require major surgery; he would cause excessive demand on 
health services. At the hearing, the appellant provided the court an affidavit from the 
father with attachments setting out his financial situation and affidavits from siblings 
agreeing to extend support to their parents, should they be allowed to emigrate to 
Canada. 


Held: Appeal dismissed. The refusal is in accordance with the law. The parents have 
nine children. Three of their sons are in Canada and the rest of the family is in Hong 
Kong enjoying a prosperous life. The desire of the three sons in Canada to be reunited 
with their parents and the availability of Canadian health services to their father are 
not, having regard to all the circumstances of the case, sufficient reason to justify 
the granting of special relief. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski and R. Tremblay Case heard: 
in Vancouver, July 18, 1979 Judgment pronounced: ay AWS S/S) Reasons _ by: 
C.M. Campbell (in English; 3 pp.), concurred in by F. Glogowski and R. Tremblay Docket 
no.: 79-6079 Counsel: V. Lam, Barrister and Solicitor, for the appellant; 


D.M. Hanbury, Esq., for the respondent. 


9.10 Surinder Kaur Sandhu v. Minister of Employment and Immigration 


SPONSORSHIP - RELATIONSHIP OF SPONSOREE - ADOPTION - FOREIGN LAW —- PROOF - IMMIGRATION 
ACT, 1976, S.C. 1976-77, C. 52, S. 79(2) = IMMIGRATION REGULATIONS, PART I, S. 36 — 
HINDU ADOPTIONS AND MAINTENANCE ACT, 1956, AMENDED IN 1962, SS. 10(iv), l11(vi) 


The appellant filed an application to sponsor the admission into Canada of her mother 
and of her adopted brother, citizens of India. This application was refused in respect 
of the brother on the ground that there was no satisfactory evidence that he had been 
legally adopted by the mother according to the Indian Law. There was apparently a Deed 
of Adoption registered ten years later but it was not part of the record nor was it 
introduced into evidence. The passport of the adopted child when he first came into 
Canada shows him as the son of his natural father and throughout his life he has been 
brought up as the son of his natural father. 


Held: Appeal dismissed. Had there been an adoption in accordance not only with the law 
but with custom and tradition the sponsoree would have been well integrated into his new 
family and his natural father would not be acknowledged as his father ten years later. 
Further, the so-called Deed of Adoption was executed for the sole purpose of achieving 
his entry into Canada as a landed immigrant. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski and E. Teitelbaum Case heard: 
in Vancouver, May 24, 1979 Judgment pronounced: AUGUST dnl oILe Reasons_by: 
C.M. Campbell (in English; 3 pp.), concurred in by F. Glogowski and E. Teitelbaum 
Docket no.: 78-6087 Counsel: R.O. Rothe, Barrister Vand Solicitor, s toneeoe 
appellant; F.D. Craddock, Esq., for the respondent. 


hel Lal Maximo Philip Fernandes v. Minister of Employment and Immigration 


DEPORTATION ORDER - PERMANENT RESIDENT - FALSE AND MISLEADING INFORMATION - ALL THE 
CIRCUMSTANCES OF THE CASE - TRANSITIONAL - IMMIGRATION ACT, R.S.C. 1970, C. I-2, SS. 
Sota te Ves) Uc) elem tCRALLON ACT, 1976, S.C. 1976-77, Cs. 52, SS.°72(1)(b), 76(1) 


The appellant was admitted to Canada as a landed immigrant after having lied to the 
Immigration Officer and even forged the name of a friend on a letter to the Immigration 
authorities. At the hearing, he did not contest the validity of the deportation order, 
and his appeal was only in equity. 


Held: Appeal allowed, removal (deportation) order quashed. Having regard to all the 
circumstances of the case, the appellant should not be removed from Canada. Present and 
former employers, leaders and friends from Church, and his former parish priest, 
testified at the hearing on behalf of the appellant. While in Canada, he attended 
different courses to upgrade his technical knowledge, he is one of the best technicians 
in his field of electronics, his present employer wants to retain his services, he 
appears to be well settled in Canada and takes a great interest in Canadian affairs, he 
is married to a Canadian citizen, and being a Christian he might have serious 
difficulties if returned to Pakistan where discrimination against the small Christian 
Minority is growing under the present Islamic regime. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski and E. Teitelbaum Case heard: 
in Winnipeg, May 3, 1979 Judgment pronounced: May 3, 1979 Reasons by: F. Glogowski 
(in English; 3 pp.), concurred in by C.M. Campbell and E. Teitelbaum Docket no.: 
78-6114 Counsel: No. one appeared, for the appellant; C.J. Dickey, Esq., for the 
respondent. 

SZ Mukaddes Devrim v. Minister of Employment and Immigration 


DEPORTATION ORDER - PERMANENT RESIDENT - MISREPRESENTATION OF A MATERIAL FACT - MENS REA 
- INTERPRETER - COMPASSIONATE AND HUMANITARIAN CONSIDERATIONS - IMMIGRATION ACT, 1976, 
Secret) Oils aan CED) 2 yp WS stmeee 71(0)9) 1CC)) 0) 2) eM CGRATIONS PACT (ui R.S.Cc, 19 70FGon 1—2,) Se 
18(1)(e)(viii) - ONTARIO WATER RESOURCES COMMISSION ACT, S. 32(1) 


The appellant, a citizen of Turkey, arrived in Canada after having been nominated for 
admission by her brother. On her application she showed her marital status as "single", 
but in fact, she was married when she arrived in Canada. Apparently, in her initial 
interview in Turkey, she stated that she was engaged and further more she reported 
subsequently her change of marital status, but the authorities did not mark it on her 
form. When she arrived in Canada, she signed her maiden name on her immigrant record 
card and also her passport was in her maiden name. At the airport in Toronto, she could 
not communicate in English nor had she any idea what was shown on her immigrant record 
oe vetels 


Held: Appeal allowed on equitable grounds. Misrepresentation of marital status is a 
misrepresentation of a material fact, and mens rea is not an element. Th SmepasicenO te 
section 27(1)(e) imports absolute liability, and even innocent misrepresentation brings 
a person within it. However, the appellant, in her contacts with the Canadian 
Immigration authorities, overseas and at the airport on her arrival in Canada, acted on 
the whole in good faith. Her uncontested evidence would seen to indicate that she was 
seriously mislead by the information given at her second attendance at the Canadian 


Embassy in Ankara, and she was certainly seriously disadvantaged - in the light of 
subsequent events - by the absence of a Turkish interpreter at the airport on her 
arrival. 


MoM maven BEOOKS mL O74ilus. Gah SoUrmIsO ED bak e(sd)uuoc2surhne, Oueen Vv. iault Ste...Marie 
[1978] 2 S.E.R. 1299° Vaaro v. R. [1933] S.C.R. 36: Re Vergakis (1964) 49 W.W.R. 720 
Bis Giese Cron) he 


Coram: J.V. Scott (Chairman), F. Glogowski and C.M. Campbell Case heard: in Calgary, 


Apidae. 4 ow Judgment _ pronounced: June 1979 Reasons by: Vien eOCOtte (in 
English; 9 pp.), concurred in by F. Glogowski and C.M. Campbell Docket no.: 78-6192 
Counsel: M.L. Moore, Barrister and Solicitor, for the appellant; D.M. Hanbury, Esq., 


for the respondent. 


el bs! Leonardo Arturo Espinosa Astudillo v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - MEMBER OF A SOCIAL GROUP BEING A NUCLEAR FAMILY - 
IMMIGRATION ACT, 1976, S.C.. 1976-77, C. 52, SS. 3I(2), 2(2), (2)7-45(1)%) C5) 10 CL) ee 


because of his membership in a particular 
His two brothers were active members of 
he was arrested, detained 


The applicant is claiming refugee status 
social group, that being his nuclear family. 
the Socialist Party of Chile. He claims that, after the coup, 
several times, harassed and physically abused by the Chilean authorities. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. He had no political involvement in Chile, his brothers who were 
politically active are not in detention, he met with no difficulty in leaving the 
he worked continuously from 1973 to 1977 when he came to Canada and his 


country, 
application to the Canadian Embassy in Chile, for permanent residence in Canada was 
refused. 

Coram: A.B. Weselak (Vice-Chairman), D. Petrie and E. Teitelbaum Case heard: 


in Toronto, November 16, 1978 Judgment pronounced: November 16, 1978 Reasons by: 


D. Petrie (in English; 10 pp.), concurred in by A.B. Weselak and E. Teitelbaum Docket 
no.: 78-9178 Counsel: No one appeared. 


9.14 Ricardo Andres Orellana Inzunza v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - MEMBER OF A GROUP DIFFUSING POLITICAL OPINION - IMMIGRATION 
ACT, US7GS.Ce LO 16—77, Ce S25 Soe 12.01) aC 2) ye) Gl) mee) 


The applicant is claiming refugee status on the ground that he was a member of a group 
giving artistical performances which had political ideas in sympathy of the United 
Popular Government, a group in opposition to the present regime in Chile. After the 
coup, which established the present regime, he claims that he was arrested, detained, 
beaten very badly, accused of being subversive, and his family was harassed by the 


authorities. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. The applicant was never involved in any political activities, he 
was an active member of the Christian Community and his activities were not of such a 
nature as to merit close surveillance by the authorities. Since his release in 1973, he 
has been steadily employed in Chile, it is to be presumed that the military could have 
proceeded with his arrest and interrogation at any time had they so desired. A friend 
was arrested in 1977 and subseguently released after torture, but the applicant waited 
for six months after this before obtaining his passport, apparently without difficulty. 


Nee See Inzunza, Orellana Ricardo Andres v. M.E.I. (F.C.A., no. A-9-79), Heald, Ryan, 
Kelly, 25th July 1979 (not yet reported) reversing the upper Immigration Appeal 


Board's decision. 


Coram: A.B. Weselak (Vice-Chairman), U Benedetti and E. Teitelbaum Case heard: 
in Toronto, December 19, 1978 Judgment pronounced: December 19, 1978 Reasons _ by: 
U. Benedetti (in English; 8 pp.); concurred in by A.B. Weselak and E. Teitelbaum 
Docketeno.c  /S=-9213 Counsel: No one appeared. 


So1L5 Elio Umberto La Cruz v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - LATE FILING OF APPLICATION - JURISDICTION OF BOARD 


JURISDICTION OF BOARD - REFUGEE - REDETERMINATION - LATE FILING OF APPLICATION - 
IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 2(1), 45(5), 70(1), 72 - IMMIGRATION 
REGULATIONS, 1978, S. 40(1) 


The applicant filed an application for redetermination of his refugee claim more than 
seven days after he had been informed of the decision of the Minister. 


Held: Application refused. The Board has no jurisdiction since the application for 
redetermination was not filed within the time prescribed in section 70 of the 
Immigration Act, 1976. 


Holecek, Jaroslav v. M.M.I. (F.C.A., no. A-382-75), Urie, Ryan, MacKay, 12th November 
UI Sano cCuny.cic mre DORE) em DUAT CCl n Vem se Mellow nA ComSi is.) Pratasiv.s  MeM.r. [11976] © SJCcRs 
376; Hudson Fashion Shoppe [1926] S.C.R. 26 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: in 
Montreal, May 10, 1979 Judgment pronounced: May 10, 1979 Reasons by: J.-P. Houle 
(in French; 2 pp.), concurred in by R. Tremblay and G. Loiselle Docket no.: 79-1064 


Counsel: No one appeared. 


9.16 Maria Sandor v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - POLITICAL OPINION - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 
327, Se 7/0 


The applicant, a citizen of Hungary, is claiming refugee status on the ground that she 
fears persecution because of her political opinion. She states that her political 
beliefs do not coincide with the political beliefs of the country or of the Communist 
Party. Before coming to Canada, the applicant went in Austria, lived there a couple of 
months, and went to West Germany where she purchased a forged passport to travel into 
Canada. She stated that should she return to Hungary now she would be put in jail 
because she refused to go back to Hungary from Austria. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. The applicant never took an active part in any political 
organization or demonstration, she was never arrested, detained or harassed by the 
Hungarian authorities and furthermore, she has been steadily employment in Hungary up 
until the date of her exit therefrom, and while she may be subject to prosecution upon 
her return, this is not a matter which can be considered to be persecution. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and F. Glogowski Case heard: in 
Toronto, May 14, 1979 Judgment pronounced: May 14, 1979 Reasons by: A.B. Weselak 
(in English; 2 pp.), concurred in by U. Benedetti and F. Glogowski Docket no.: 


79-9145 Counsel: No one appeared. 


9.17 Cyril Lochan v. Minister of Employment and Immigration 
REFUGEE - REDETERMINATION - PERSECUTION BECAUSE OF RACE AND POLITICAL OPINION - 


CREDIBILITY - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 45(5), 70, 71 


The applicant, a citizen of Guyana, is claiming refugee status on the ground that 
because of his Indian origin, he is persecuted by the Black race the ethnic group which 
has the political power in the country. The government, apparently, imposes inhumane 
conditions for living in an attempt to cause starvation for the citizens of Indian 
origin. Also he claims that he fears persecution because of his political opinion, but 
there was no proof to this effect. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. 


Coram: J.-P. Houle (Vice-Chairman), J.V. Scott and G. Loiselle Case heard: in 
Montreal, May 28, 1979 Judgment pronounced: May PaaS IES) Reasons by: J.-P. Houle 
(in Prench: 5 pp.), concurred in by J. V. Scott and 4G. Loisette Docket no.: 79=1078 
Counsel: No one appeared. 


9.18 Riad Mohammad Hadid v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - STATELESS CLAIMANT - FEAR OF PERSECUTION BECAUSE OF RACE, 
NATIONALITY AND RELIGION - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 2(1), 45(5), 
Tey) 


The applicant is claiming refugee status on the ground that he is a stateless 
Palestinian born in Lebanon. He states that the Palestinians are discriminated against 
in Lebanon. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. When the applicant went to Kuwait in 1971, he was in possession of 
a travel document issued by the Republic of Lebanon which is issued for Palestinian 
refugees; he received a work permit in Kuwait and had it repeatedly renewed. He went 
from Kuwait to Germany where he made no claim to refugee status, he arrived in Canada as 
a visitor and only claimed refugee status two weeks after his arrival. There was no 
evidence of persecution either in Lebanon or Kuwait. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and G. Loiselle Case heard: in 
LixekeoINiee; GAIN Sp, Ie Judgment pronounced: July 5, 1979 Reasons by: A.B. Weselak 
(in English; 3 pp.), concurred in by U. Benedetti and G. Loiselle Docket no.w: 79-9202 
Counsel: No one appeared. 


9.19 Ana Maria Jorquera Mesina v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - TESTIMONIES CORROBORATING 
DECLARATION | OF THE APPLICANT ——= IMMIGRANT (ACT ol9 7G, or Cen O7O—i/ J), Com 2) oO mes 
IMMIGRATION REGULATIONS, 1978, S. 40 


The applicant, a citizen of Chile, is claiming refugee status on the ground that being 
an active member of the Socialist Party for at least four years before the coup of 1973, 
and after the coup, she was arrested, tortured and harassed. The house of her brother, 
where she lived was watched and her brother was arrested and imprisoned for six months. 
She, after the coup, was often summoned by the military police, to be questioned on her 
political activities. At the hearing, the testimonies of the sister of the applicant 
and of a citizen of Chile now living in Montreal, on the situation in Chile corroborated 
the declaration and the testimony of the applicant. 


Held: The applicant is determined to be a Convention refugee. There are good reasons 


to think that the applicant would be persecuted if she had to go back in her country of 
origin. 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: in 
.Montreal, June 28, 1979 Judgment pronounced: July 5, 1979 Reasons by: G. Loiselle 
(in French; 5 pp.), concurred in by J.-P. Houle and R. Tremblay Docket no.: 79-1033 
Counsel: J. Westmoreland-Traoré, Barrister and Solicitor, for the applicant; M.A. 
Kulba, Esq., for the respondent. 


= Ou 


9.20 Minister of Employment and Immigration v. Alfredo. Jackson Miceli 


MOTION BY MINISTER - STAYED DEPORTATION ORDER - WITHDRAWAL OF APPEAL - DISCONTINUANCE OF 
APPEAL 


JURISDICTION OF BOARD TO HEAR EVIDENCE IN REVIEW WHEN THERE IS A WITHDRAWAL - CONTINUING 
JURISDICTION - IMMIGRATION APPEAL BOARD RULES, 1978, RULES 38(1), 46(1)(a) - IMMIGRATION 
INGE SMS 5 Selo WOES iE eS SAG SSG Vets TK (EM) 


The applicant, the Minister filed a motion asking the Board to cancel its order staying 
execution of the order of deportation made against the respondent. The fact that gave 
an opening to the motion is the withdrawal by the respondent of his appeal since he 
wants to go back in Italy, and the applicant argues that an appeal can only be 
discontinued prior to his disposition and in the instant case, there was a disposition 
of the appeal when the order was stayed by the Board. 


Held: Rule 38(1) of the Immigration Appeal Board Rules, 1978, only provides for 
discontinuance of an appeal prior to the disposition of the appeal. Section 5115) Ot 
the Immigration Act, 1976, clearly states that an appeal is disposed of when the Board 
directs that the execution of the removal order be stayed. Therefore, there appears to 
be no provision in the Immigration Act, 1976, Immigration Regulations, 1978 or the 
Immigration Appeal Board Rules, 1978 for the discontinuance of the proceedings once an 
appeal has been disposed of pursuant to section 75(1) of the Act. 


The Board conducted an oral review of the case by receiving oral evidence and the 
Minister, the applicant, challenged the jurisdiction of the Board to hear any evidence 
in review, as a result of the letter of withdrawal. 


Held: The Board has a continuing jurisdiction during the period of the stayed order and 
this has been impliedly recognized by the Minister as a result of the motion filed 
herein. The Minister by filing an affidavit in support of his motion and exhibits 
attached thereto, has also impliedly recognized that the Board should hear evidence and 
consider evidence at the hearing of the motion. 


Motion allowed, the stayed order is cancelled, the appeal is dismissed and the 
deportation order is directed to be carried out as soon as possible. Having considered 
the evidence, a further relief is not warranted, in spite of the periods of probation 
and suspended sentence granted to the respondent by the court and the opportunity to 
mend his ways during the course of the stayed order, he did not appear to have taken 
advantage of this opportunity. He is irresponsible and not properly motivated and if he 
continues with his criminal career he could be a danger to the Canadian public. 


MECSEr. Veo Mebs el oAcCm 4361. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and D.E. Davey Case heard: in 
Toronto, June 4, 1979 Judgment pronounced: June 7, 1979 Reasons by: A.B. Weselak 
(in English; 10 pp.), concurred in by U. Benedetti and D.E. Davey Docket no.: 78-9063 
. Counsel: M. Prue, Esq., for the applicant; M. Drukarsh, Barrister and Solicitor, for 
the respondent. 
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e 


aYo ent Balbir Kaur Rai v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE DEPORTED FROM CANADA = SPONSOREE IS WITHOUT THE CONSENT OF THE 
MINISTER TO COME BACK - SPONSOREE CONVICTED OF SEVERAL OFFENCES = HUMANITARIAN AND 
COMPASSIONATE: CONSIDERATIONS =“IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 19(1)(i), 
(2) (a), 37, 79'— IMMIGRATION ACT, R.S.C. 1970, C. I-2, Ss, 18(1)(e) (ii) 


The appellant filed an application to sponsor the admission into Canada of her huscand. 
The sponsoree was once landed in Canada and so was his wife and son after he had 
sponsored them. He was ordered deported because he was convicted of offences such as 
impaired driving, assault causing bodily harm and false pretences. The appellant and 
her son were also included in that deportation order. After the deportation was 
directed because unsuccessful in an appeal to the Board, he disappeared in England. In 
the meantime, the appellant succeeded in her motion to reopen her appeal to the Board 
which quashed the order against her and her son and later they were granted Canadian 
citizenship. She now wishes to be reunited with her husband, for the.sake of their 
son. All the time they were separated they corresponded and he always helped ter 
financially. 


Held: Appeal allowed on equitable grounds; the appellant's sincere wish to be reunited 
with her husband and the fact that she is a Canadian citizen, the interest of the son, 
the record of employment of the sponsoree; there is an indication that the svonsoree is 
more mature now and that his presence in Canada would not be detrimental to the 
interests and welfare of other Canadians. 


C.M. Campbell (dissenting) 


I would dismiss the appeal, I find no basis for granting special relief. 1G par Kote mye 
evidence of a sincere wish to be reunited with her husband and further, no evidence that 
he has a similar desire to be reunited with her. The one letter the Board has seen from 
him indicates an interest in her sponsorship appeal but from it we learn nothing of his 
feelings toward his wife and son. The thrust of the evidence is that botn the 
sponsorship and the appeal were managed by his brother’ in the interests of the 
sponsoree'’s return to Canada. As for his supposed desire to be reunited with his son, 
he abandoned him to the care of his mother and in succeeding five years wrote him cne 
letter and one alone, apparently at a time when it would be desirable evidence ia this 
appeal. I find no acceptable evidence either of an employment record of the sponsores 
when he was in Canada or that he might be a good family supporter now. fy ors nano 
indication the sponsoree is now more mature. The fact that he was a fugitive in England 
for five years does not indicate maturity. 


Coram: J.V. Scott “(Chairman), ¢C.M. \Campbell (Dissenting) and F. Glogowski Case 
heard: in Vancouver, May-28, 1979 Judgment pronounced: May 9238.7) 1979 Reasons bv: 
biG Logowsi lam (Gi neEng.l Shim smD pie) ar CONCURGed ml nm DYV MUG sa OCOut Dissenting reasons by: 
C.M. Campbell (9 pp.) Docket no.: 78-6149 Counsel: Dele erancdiiiajEsSO, fon etme 
appellant; C.J. Dickey, Esq., for the respondent. 


NG) 2 Kulwinder Kaur Bains v. Minister of Employment and Immigration 


SPONSORSHIP - AGE OF SPONSOREE - EVIDENCE - PREPONDERANCE OF 
EVIDENCE - PREPONDERANCE OF - SPONSORSHIP —- AGE OF SPONSOREE - IMMIGRATION APPEAL BOARD 
ACT, R.S.G. 270, Coul=3,)S. 17 IMMIGRATION: REGULATIONS, PART. 1, (SS. 31(1)(d), 36 


The appellant filed an application to sponsor into Canada the admission of her parents 
and their dependents. The application was refused in respect of the fatner, > u 


@ 
a 
fu ¢ 
W 
(1) 
27 
1) 


could not establish that he was over 60 years of age. Bxtracts. of the. 1956 an 
voter's list were produced as evidence but because of inconsistency this evicence was 
not accepted. A memorandum from the interviewing officer in India, a letter from a 


doctor in India, and the testimony of the appellant at the hearing were all evidence 
considered by the Board. 


Held: Appeal allowed on legal grounds. The oreponderance of evidence should cenefit 
the appellant, especially since her parents are apparently’ at a great disacvantage to 
Odtain the proper documentation of their age from Pakistan. 


O.M. Campbell (dissenting) 


I would dismiss the appeal. The Roard has seen no hard evidence of the ages of the 
parents of the appellant. The two officers in India had the advantage of seeing and 
speaking with them, something the Board does not have. On the other hand tne Board has 
seen the sponsor and heard her evidence. Having carefully analysed all of the evidence 
I can only conclude that although it lacks specificity it, in general, supports the 
decision of- the visa officers. 


Coram: J.V. Scott (Chairman), C.M. Campbell (Dissenting) and F. Glogowski Case 
heard: in Vancouver, December 4, 1978 and May 29, 1979 Judgment pronounced: May 29, 
1979 Reasons by: FEF. Glogowski (in “English” 3. pp.) “concurred nw ovens eocor. 


Dissenting reasons by: C.M. Campbell (4 pp.) Docket no.: 78-6073 Counsel: 
D.P. Pandia, Barrister and Solicitor, for the appellant; C.J. Dickey and F.D. Craddock, 
Esq., for the respondent. 


1073 Mohinder Singh v. Minister of Employment and Immigration 


SPONSORSHIP - AGE AND RELATIONSHIP OF SPONSOREES ~- TRANSITIONAL - IMMIGRATION ACT, 1976, 
Sieicre 1976-77, Ge a S. 79 Fy 


The appellant filed an application to sponsor into Canada the admission of his parents, 
his brother and his sister. The application was refused in respect of the parents, 
because they had not established that they were over 60 years of age and it was refused 
in respect of the brother and sister because they had since the sponsorship application 
reached the age of 2l. The record contains a memorandum from the counsellor in New 
Delhi; which memorandum summarizes the evidence before the Immigration Officer, his 
assessment of the evidence and his conclusions therefrom. The evidence was composed of 
affidavits, letters of search from the additional District Registrar, Births and Deatnas, 
a marriage certificate, a school leaving certificate, a birth certificate, a 1966 and a 
Loe VOCS USE StS. Most of these documents were found unacceptable because their 
contents could not be verified, or were found to be fraudulent. 


Held: Appeal allowed in law, in respect of the parents and brother. The refusal letter 
was not in accordance with the law. Under the Immigration Act, 1976, parents of any age 
can be sponsored. According to the evidence, there is no dispute that the brother was 
under twenty-one years at the proclamation of the Immigration Act, 1976. 


Appeal dismissed in respect of the sister, she was over twenty-one years of age at the 
date of proclamation of the Immigration Act, 1976. She does not fall within the family 
Class. The Board cannot consider the possibility of granting a special relief as this 
would extend the family class beyond the limits provided in the statute. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and D. Davey Case _ heard: 
In Toronto, scunewe22 L979 Judament pronounced: BBR Ah A | alee) Reasons bys 


A.B. Weselak (in English; 5 pp.), concurred in by U. Benedetti and D. Davey Docket 
no.: 78-9078 Counsel: M. Prue, Esq., for the respondent. 


10.4 Amorette Angira Kamini Manikam v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE ORDERED DEPORTED FROM CANADA - SPONSOREE NOT IN POSSESSION OF A 
VALID VISA - CONVICTED OF CRIME INVOLVING MORAL TURPITUDE - TRANSITIONAL - RETURNED TO 
CANADA WITHOUT THE CONSENT OF THE MINISTER 


JURISDICTION OF BOARD - NOTICE OF APPEAL NOT FILED WITHIN THIRTY DAYS OF THE DATE OF 
REFUSAL - SEVERAL REFUSAL LETTERS - IMMIGRATION ACT, R.S.C. 1970, C. I-2, SS. 5(d), (p)-, 
(t), 7(3), 18(1)(e)(vi), 22 - IMMIGRATION REGULATIONS, PART I, S$. 28(1) =- IMMIGRATION 
AGE LST Gy Sscer tO LOr sl 6) Com Se pe Soe oO (kee te) elo Ga CCl ero 


The appellant filed an application to sponsor into Canada the admission of her husband, 
which application was refused on the grounds that he was not in possession of a valid 
visa, he had been convicted of wounding causing bodily harm, and that he had returned to 
canada without the consent of the Minister. There had been several refusal letters sent 
to the sponsor but not acknowledged by her. Finally she sent a letter to the Department 
inquiring as to the status of her application and a further refusal letter was mailed to 
her. She appealed this refusal letter. It was submitted by the respondent that because 
the appeal had not been filed within thirty days of the date of refusal, the Board 
lacked jurisdiction to hear the appeal. 


Held: The Board has jurisdiction to hear the appeal. There was vova vice evidence from 
the appellant attesting to the fact that she had moved several times since filing her 
application for sponsorship and that each time she had faithfully notified the 
Department of Employment and Immigration of her change of address. Her evidence was 
uncontradicted by the respondent and was given under oath. The Notice of appeal had 
been filed within thirty days of the date of the last refusal letter. 


Held: Appeal dismissed. The refusal letter is a valid letter made in accordance wita 
the Immigration Act and Regulations. A number of letters were filed at the hearing of 
the appeal written by individuals in support of the appeal filed by the sponsor. The 
evidence as a whole reveals that the sponsoree was dishonest both with. the R.C.M.P. and 
Immigration Officers. He showed no respect for Canadian law relating to immigration and 
has also been convicted of a serious offence under the Criminal Code of Canada. His 
Marriage, one week after he had met his wife, would appear to be somewhat suspect 
although they both testified that it was a bona fide marriage. When the sponsor married 
the sponsoree she was aware of his status in Canada but nevertheless proceeded to marr 
him. Both are natives of Guyana and it would appear that there would be no hardship 
imposed on them were the sponsoree refused admission to Canada. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and D. Davey Case _heards in 
Toronto, July 19, 1979 Judgment pronounced: July 19, 1979 Reasons bys A.B. Weselak 
(in English; 4 pp.), concurred in by U. Benedetti and D. Davey DOCKEL (NO. sag 79-9128 
Counsel: M. Drukarsh, Barrister and Solicitor, for the appellant; W.A. MacIntyre, £Esq., 
for the respondent. 


10.5 Sebastiana Spicuglia v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE ORDERED DEPORTED - RETURN TO CANADA WITHOUT THE CONSENT OF THE 
MINISTER - HUMANITARIAN AND COMPASSIONATE CONSIDERATIONS - IMMIGRATION ACT, 1976, S.C. 
Mod d—1 dg Ger Oe sass 19) ~- IMMIGRATION ACT, R.S oC.) 1970, Co 1-2, S.. 18(1)(e) (vi) 


The appellant filed an application to sponsor the admission into Canada of her husnand, 
which application was refused on the ground that the sponsoree was deported from Canada 
and does not have the consent of the Minister to return. Since he first came to Canada 
the sponsoree has been in and out of the country several times. 


Held: Appeal allowed on equitable grounds. The sponsor's immediate family are here, 
her children were born here, her father, now retired on a disability pension, testified 
that he owns his house, and both parents testified that they are willing to have their 
son-in-law live with them and to continue to care for the children while their daughter 
works. The appellant claims that she and her husband are in contact once monthly by 
letter and twice monthly by phone, that he is repentant and wants to be re-united with 
and orovide for his family, he is not a criminal, he is not a threat to Canadian society 
and considerations were given to the appellant, her family and the two Canadian born 
Children. 


In obiter The Board would have preferred to allow this man to come to Canada on a 
temporary basis for two years and stay the decision until the expiry of this period to 
assess his sincerity. This option not being available under Section 79, the Board was 
of the opinion that to refuse the application and cause permanent separation of the 
family was too harsh. ; 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and D. Davey Case heard: 
LHATOCORCO,WUULY, claim oS Judgment pronounced: OSES DUE ae a/e) Reasons bys D. Davey 
(in English: 3 pp.), concurred ‘in by “A.B. Weselak and UU. Benedetti Docket _ no.: 


78-9220 Counsel: D. Boni,. Esaq:, for the eappellant;:, Ly. Williame ;=req.,.) .Or ute 
respondent. 


i0.6 Aires Ferreira v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE, ADOPTED SON OF THE SPONSOR - VALIDITY OF ADOPTION - IMMIGRATION 
ACT, 1976, S.C. 1976-77, C. 52, SS. 2, 79 -_IMMIGRATION REGULATIONS, 1978, SS. 4, 5 


The appellant filed an application to sponsor the admission into Canada his adopted son, 
which application was refused on the ground that the son was not validly adopted for the 
purpose of immigration. The definition of son, pursuant to the Immigration Act, 1976 
refers to a person who has been adopted before he has reached the age of thirteen years 
old. The sponsoree, in this case, was nineteen years old at the time of his adoption. 


Held: Appeal dismissed. Although there is no doubt that the sponsor is legally the 
father of the sponsoree by the law of the Province of Quebec, and indeed by the internal 
law of Canada, he is not his father for the purpose of immigration, since he cannot 
bring himself within the requirements of the Immigration Regulations, 1978 as to members 
of the family class. Since he is not a member of the family class, he is divested of 
any right to pursue his appeal pursuant to section 79(2)(b) of the Immigration Act, 
1997 676 


Coram: J.V. Scott (Chairman), G. Loiselle and E. Teitelbaum Case heard: in Montreal, 
SULT lS 29 Judgment pronounced: JULY ws sey 19.29 Reasons by: Visti neSCOCtondan 
English; 3 pp.), concurred in by G. Loiselle and E. Teitelbaum Docketno.cs 7910S 
Counsel: A. de S. Muszka, Barrister and Solicitor, for the appellant; M.A. Kulba, E&sq., 
for the respondent. ; 


Oven. Kehar Singh Sahota v. Minister of Employment and Immigration 


SPONSORSHIP - IDENTITY OF SPONSOREE - ADOPTION = FOREIGN LAW -— PROOF - IMMIGRATION ACT, 
HINDU ADOPTIONS AND MAINTENANCE ACT, 1956 


The appellant filed an application to sponsor into Canada the admission of his adopted 
son, which application was refused on the ground that there was -not satisfactory 
evidence establishing that the sponsoree was legally adopted by the sponsor. At the 
hearing, an expert witness in Indian Law was called and he cited relevant, in his 
Opinion, paragraphs from different legal Acts in India and excerpts from legal anda 
historical books dealing with adoption in Punjab. The appellant claims that being a 
Jat, he is not bound by the Hindu Adoptions and Maintenance Act, 1956 as he adopted the 
sponsoree according to tribal customs of Jats in Punjab. 


Held: Appeal dismissed in law. There is doubts that the sponsoree is in fact the 
adopted son of the appellant and it flows from this that he is not a member of the 
family class and eligible for sponsorship pursuant to the Immigration Act and 
Regulations. The Hindu Adoptions and Maintenance Act, 1956 is very specific in 
exempting certain territories and certain religious groups. Punjad is not exempt and 
apparently residents of Punjab of Sikh religion are bound in adoption matters by the 
said Act. In his evidence, the appellant stated that he is of the Sikh religion. Also 
there are serious doubts whether the alleged adoption in 1966 which was apparently 
reconfirmed in 1972, but registered in 1978, was a proper adoption even in the Jat 
tradition. The fact that the adopted boy has been living with his natural parents for 
nearly all his life and that his parents gave him for adoption although he was their 
Only son at that time, raised doubts. Furthermore, the appellant at that time, had five 
sons and one daughter. Was he then in need of having an heir. - 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski and G. Loiselle Case heard: 
in Vancouver, June 22, 1979 Judgment pronounced: AUGHS Ca 2G O79 Reasons bys: 
F. Glogowski (in English; 8 pp.), concurred in by C.M. Campbell and G. Loiselle Docket 
no.: 79-6032 Counsel: le yoatrea, Barrister ~and Solicitor, for the appellant: 


C.J. Dickey, Esq., for the respondent. 


10.8 Igbal Nabi Alvi v. Minister of Employment and Immigration 


SPONSORSHIP - AGE OF THE SPONSOREE - BIRTH CERTIFICATE = FURTHER EVIDENCE = DOCUMENT 
AUTHENTICATING THE BIRTH CERTIFICATE 


EVIDENCE ~ SPONSORSHIP = AGE OF THE SPONSOREE - BIRTH CERTIFICATE =- FURTHER EVIDENCE - 
DOCUMENT AUTHENTICATING THE BIRTH CERTIFICATE - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 
52, S. 79 — IMMIGRATION REGULATIONS, PART I, SS. 31(1)(d), 36 


The appellant filed an application to sponsor the admission into Canada of her parents, 
her two brothers and her sister. The application was refused in respect of the sister 
On the ground that she had not established that she was under the age of 21 at the date 
of the application. A birth certificate issued by the District of Health Office at 


Faisalabad was produced at the first hearing. As a result of this hearing, the 
respondent was requested to forward this document to the authorities in Pakistan in 
Order to have it verified as to authenticity. At the second hearing, a document 


confirming the authenticity of the birth certificate was produced. 


Held: Appeal allowed on legal grounds. This further uncontroverted evidence has 
satisfied the Board of the date of birth of the sponsoree and that she would not have 
acquired the age of twenty-one years at the date of the sponsorship application and 
determines that she is within the family class. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and E. Teitelbaum “Case heards 
in Toronto, May 10, 1979 and September 5, 1979 Judgment pronounced: Septenber 5, 1979 
Reasons by: A.B. Weselak (in English; 2 pp.), concurred in by U. Benedetti and 
E. Teitelbaum Docket no.: 78-9139 Counsel: C.A. Rashid, Barrister and Solicitor, 
for the appellant; L. Williams, Esq., for the respondent. 


10.9 Yau Wah Lee v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE CONVICTED OF POSSESSION OF OFFENSIVE WEAPONS - OFFENCE COVERED 
IN CANADA UNDER THE CRIMINAL CODE - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 


The appellant filed an application to sponsor into Canada the admission of his parents, 
brothers and sister. The application was refused in respect of one brother only on the 
ground that he had been convicted of possession of a dangerous weapon. 


Held: Appeal dismissed. The refusal is based solely on the conviction for possession 
of an offensive weapon. This offence would be covered in Canada under section 85 of the 
Criminal Code. In consequence the sponsoree is inadmissible. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski and G. Loiselle Case heard: 
in Vancouver, September 17, 1979 Judgment pronounced: September 19, 1979 Reasons 

by: C.M. Campbell (in English; 2 pp.), concurred in by F. Glogowski and G. Loiselle 
Docket no.: 79-6009 Counsel: P. Wong, Student-At-Law, for the appellant; I.D. Munn, 
Esq., for the respondent. 


10.10 Aneita Clementina Mignott c. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE NO LONGER WITHIN THE SPONSORABLE CLASS HE WAS AT TIME OF THE 
APPHIGCATION) =) IMMIGRATION. "ACT, (L976 ;uicC eum t oiO--1/i/pun Cetin 2 7 eG nant) So Sem PA DULG Ieau i hoy 
REGULATIONS, PART I, S. 31¢1)(b) —- IMMIGRATION REGULATIONS, 1978, S. 4(f) 


The appellant filed an application to sponsor into Canada the admission of her fiancé. 
In the time lapse between the filing of the appeal and the hearing of the appeal, the 
sponsor married her fiancé, so he was at the time of the hearing her husband. When the 
applicant was examined by the Immigration officer or visa officer, he was examined under 
the considerations applicable to his acceptance as a fiancé not to his acceptance as a 
spouse. 


Held: Appeal dismissed. The sponsoree's relationship with the sponsor has changed froin 
"fiancé" to "husband", the Board has no valid application before it, as the appeal 
relates to the admission to Canada of an application for permanent residence of a 
fiancé, not a husbdand. 


Cuppage, Constance v. M.M.I. (I.A.B. 76-9270), Weselak, Benedetti, Petrie, September 28, 
1976 (not yet reported). 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and E. Teitelbaum Case heards 
in Toronto, September 5, 1979 Judgment pronounced: October 17, 1979 Reasons ibys 
A.B. Weselak (in English; 3 pp.), concurred in by U. Benedetti and E. Teitelbaum Docket 

no.: 79-9220 Counsel: M. Bouchard, Barrister and Solicitor, for the aspellant; 
W.A. MacIntyre, Esq., for the respondent. : 


Ale) abat Jones Adeniji Adetuyi v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - IMMIGRATION ACT, 1976, S.C. 
1976-77, Ce SZ, SS. 2¢ 45, Ole Gal 


The applicant, a citizen of Nigeria, filed an application to refugee status on the 
ground that being a member of the Nigerian National Democratic Party he leaked 
information to the Biafrans, an act for which he claims he was wanted by the authorities 
and which put his life in jeopardy. He claims that the leaders of this underground 
party were arrested an executed, but he continued, during that time and later, to work 
for the government until he left for Canada. He also did not have any difficulty in 
renewing his passport. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. The Board does not believe that a government in pursuit of someone 
would continue to employ him, issue him a passport, allow him to exist without 
harassment and then renew the passport without question. By the applicant's own 
testimony, he was never arrested, detained or questioned. He arrived in Canada five 
years ago, it is inconceivable that in five years he would not have found a way to 
report to the Canadian authorities his fears and to try to establish his claim to 
political refugee status. 


Coram: A.B. Weselak (Vice-Chairman), D. Davey and E. Teitelbaum Case heards in 
Toronto, March 5, 1979 Judgment pronounced: March 5, 1979 Reasons bys E. TeiteldSaum 
(in English; 5 pp.), concurred in by A.B. Weselak and D. Davey Docket no.: 79-9057 


LOU Victor Munteanu v. Minister of Employment and Immigration 


REFUGEE = REDETERMINATION - REFUSAL TO DO HIS MILITARY SERVICE - FEAR OF PERSECUTION 
BECAUSE, OF DESERTION@ ="IMMICRATIONSACT pl 9i/iGinntoie Come Lor O—UitigmtG .anoc) gms Smo emny 


The applicant, formerly a citizen of Roumania but subsequently a citizen of Israel, 
Claims refugee status on the ground that he was accused of desertion, he did not Jo his 


Military service in his country of adoption, Israel. He claims he has a medical 
certificate from Roumania declaring that he has a heart condition and that certificate 
is supposed to be accepted all over the world, but was not in Israel. He alleges that 


because he was Christian, the authorities declared him able to do his military service. 
Before his military: service started, he fled in Germany to arrive a month later in 
Canada, as a visitor. He after his arrival presented to the Immigration authorities a 
promise tO marry a Canadian citizen. He never married that person but married another 
girl after he was asked for an inquiry. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. He tried everything he could to avoid doing his military service in 
his country of adoption, Israel. After his arrival in Canada he again has tried 
everything to circumvent the Immigration Ast in order to become a permanent resident. 


Coram: J.-P. Houle (Vice-Chairman), F. Glogowski and G. Loiselle ° Case heard: in 
Montreal, June 19, 1979 Judgment pronounced: June 19, 1979 Reasons by: G. Loiselle 
(in French; Il pp.), concurred in by J.-P. Houle and F. Glogowski . Docket no.s 79-1089 


HORS Fritz Saint-Eloi v. Minister of Employment and Immigration 


REFUGEE =- REDETERMINATION os MEMBER OF A SOCIAL GROUP = CREDIBILITY - IMMIGRATION ACT, 
1976, SiGe 1976-77, (5 Size ss. 70, eat =. IMMIGRATION ACT, a alSe 1970, Ce I-2, Sh 
18(1)(e) (viii) : 


The applicant is’claiming refugee status on the ground that he was a member of a certain 
social group. Apparently he was persecuted because he knew three false secret agents 
"tontons macoutes". He stated that he had to protect them and take them on the boat he 
was working on since they wanted to exile in Miami. The application to refugee status 
was made after the applicant's third entry in Canada. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. From a study of the record and the testimony of the applicant at 
his examination under oath there are so many contradictions and discrepancies that no 
other decision can be made. 


- Coram: J.-P. Houle (Vice-Chairman), F. Glogowski and G. Loiselle Case heard: in 
Montreal, June 19, 1979 Judgment pronounced: June 19, 1979 Reasons by: G. Loiselle 
(in French; 8 pp.), concurred in by J.-P. Houle and F. Glogowski Docket no.ws 79-1081 


10.14 Pedro Enrique Juarez v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - CREDIBILITY - IMMIGRATION ACT, 
19767 SeCa Levon) iy Colac, SS cme (1) 574515) .. 70(1)4, 7101) 


The applicant is claiming refugee status on the ground that because he was an active 
member of the Socialist Party in Chile he was, after the coup, arrested, detained, 
beaten and was repeatedly questioned about his political activities and asked to name 
other socialist fellow employees. In 1974, he left Chile for Argentina where his wife 
and nis two children joined him because he claimed that they were continuously visited 
by the Military while in Chile. He worked in Argentina for over four years, then went 
back in Chile and came into Canada after his brother had arranged for a passport for 
LLM. : 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. The applicant was well settled in Argentina and had received 
Immigrant status before arriving at the decision to return to Chile. When he was back 
in Chile, he was never confronted or arrested by the police, he was able with the help 
of his brother to obtain a passport, he did not have any problems in purchasing his own 
ticket nor in obtaining an exit visa from the police at) the airport. During his four 
years in Argentina, he had the opportunity to apply for refugee status or for immicrant 
Status at the Canadian Embassy. It appears that he was encouraged by the action of his 
brother to leave Argentina and to apply in Canada for refugee status, as he has already 
two brothers and a sister in Canada. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and F. Glogowski Case heard: in 
Toronto, July 4, 1979 Judgment pronounced: July 4, 1979 Reasons by: U. Benedetti 
(in English; 10 pp.), concurred in by A.B. Weselak and F. Glogowski Docket no.: 
79-9212 

10.15 Peter Kwaku Nsiah v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - CREDIBILITY - IMMIGRATION ACT, 
1976, SiGe 1976-77, Ce Siig Doe 45, 70 


The applicant, a citizen of Ghana, is claiming refugee status on the ground that because 
he was a member of the Progress Party although as a public servant he could not take an 
active part in politics. He was, after the military coup in 1972, arrested, cetained, 
beaten and subjected to humiliating treatment. The applicant had two examinations under 
Oath, the first conducted before the proclamation of the Immigration Act, 1976 and the 
second after proclamation. There were some discrepancies between these two examinations 
and between the evidence given at the first examination and that given at the hearing of 
the application. Also at the hearing a member of Amnesty International was called as a 
witness and described the conditions in Ghana, so far as they are known to Amnesty 
International. Letters from his wife, brother and friend were also produced as evidence 
of the persecution he feared if he returned to his country. 


Held: The applicant is determined not to be a Convention refugee. Since his 
credibility is doubtful, to say the least, the expert's testimony cannot help him. 
Indeed, although it must be emphasized that his counsel's integrity is beyond question, 
this case had all the aspects of a manufactured case. 


Coram: J.V. Scott (Chairman), D. Davey and F. Glogowski Case heard: in Ottawa, April 
RS be) ye) Judgment pronounced: July 9, 1979 Reasons bys J.V. Scott (in Engling 
ll pp.), concurred in by D. Davey and F. Glogowski Docket no.: 79-3006 Counsel: 
J.B. Payne, Barrister and Solicitor, for the applicant; W.L. Bernhardt, Esq., for the 
respondent. 


10.16 Hernan Eduardo Zamora v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - CREDIBILITY - IMMIGRATION ACT, 
UO Se ioe NEG YUG (es Sein SSia WIP) 5 7 


The applicant, a citizen of Chile, is claiming refugee status on the ground that because 
he was an active member of the Socialist Party, he was refused admittance to the 
University twice. Although he did not have any trouble with the authorities in 1973 and 
1974 he was arrested by the police in 1977 and was arrested several times after that, he 
was beaten, tortured and threatened. He had two examinations under oath, some events 
are not described in the first examination and also many discrepancies are to be found. 


Held: Application allowed to proceed and the applicant determined not to be a 
Convention refugee. The applicant had an opportunity to remember the facts of his 
oolitical activities, arrest, torture and the events after his arrest much better at his 
first examination. A person can have difficulty in remembering because of fears at the 
time but the applicant's description of his political activities, his school activities 
and dismissals, his working periods, his description of his arrest and beating, his 
period after his arrest, his reporting to the military authorities, the way he obtained 
his passport and the amount he had to pay, vary from the first examination to the second 
and to the hearing of his application. As during the second examination under oath, 
counsel for the applicant requested that the transcript of the first examination te 
entered into evidence, the Board took into consideration the first examination in 
reaching its decision as part of the documents mentioned in section 70(2) of thse 
Immigration Act, 1976. 


Fuentes Garcia, Rolando Vicente v. M.E.I. (F.C.A., no. A-123-79), Heald, Ryan, Kelly, 
July 26, 1979 (not yet reported). ; 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and D. Davey Case heards in 
BOToNte, vuly) 16,019 79 Judgment pronounced: July 17, 1979 Reasons bys U. Benedetti 
(in English; 8 pp.), concurred in by A.B. Weselak and D. Davey Docket no.: 79-9149 
Counsel: Miss P. Poole, Esq., for the applicant; M. Prue, Esq., for the respondent. 


LOR Parvis Zarei v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - COMMON KNOWLEDGE 


EVIDENCE = COMMON KNOWLEDGE - REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - 
IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 2(1), 70(1), 71(€1) 


The applicant, a citizen of Iran, is claiming refugee status on the ground that being a 
Member and the director of a Communist Party, the Iranian Students’ Association, he had 
demonstrated in front of the Iranian Embassy in the United States. He returned to Iran 
after that demonstration and was arrested and interrogated about his activities against 
the Shah in the United States. He then came in Canada after visiting several countries, 
and claims that the present regime in Iran is now a Muslim dictatorship and has stated 
itself to be anti-communist and apparently persons with Communist sympathies are 
persecuted. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. The applicant never applied for refugee status in several countries 
‘that he visited and only when he was returned to Canada by the Immigration authorities 
did he apply. No evidence has been introduced to show that the applicant is an active 
member of the Communist Party and that the new regime has knowledge of it. 


F. Glogowski (dissenting) 


I would allow the application to proceed in order that the applicant be given an 
Opportunity at the oral hearing to convince the Board whether he has in fact "a 
well-founded fear of persecution for reasons of his political opinion". mam of the 
opinion that he, being a supporter of Communist ideology, might have "a well-founded 
fear of persecution". It is common knowledge that the present regime in Iran is bdased 
On strong principles of the Muslim religion and treats supporters of Communism as 
enemies of the new religious state. 


Maslej v. M.M.I. ({1977] 1 F.C. 194 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and F. Glogowski (Dissenting) Case 
heard: INGTOFOnEO, 7 Ul y eld, 2979 Judgment pronounced: July 17, 1979 Reasons by: 
U. Benedetti (in English; 2 pp.), concurred in by A.B. Weselak Dissenting reasons by: 
F. Glosgowski (2 pp.) Docket no.: 78-9211 


aS hehe 


LO ers Amarjit Singh Vohra v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - IMMIGRATION ACT, 1976, S.C. 
1976-77, Gs S25 Sse Phe 70 


The application is claiming refugee status on the ground that he was an active member 
and supporter of the Congress Party in the Punjab Province. He claims that, as such, he 
was giving favours to members of the Congress Party, because he held a key post in the 
government. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. He travelled to Canada as a visitor, remained here illegally for 
over two years and worked without permission, knowing that he was odreaking the 
Immigration laws of this country. He never asked for political asylum until he was 
arrested, by Immigration authorities and threatened with a deportation order at the 
inquiry. It appears further from the record that it is rather a frivolous application 
made only after the inquiry was started to secure permanent residence in Canada perhaps 
for economical reasons. 


Coram: F. Glogowski (Vice-Chairman), D. Davey and E. Teitelbaum Case heard: in 
Weydos sei, aiegly sak eye) Judgment pronounced: July 31, 1979 Reasons bys F. GLogowski - 
(in English; 5 pp.), concurred in by D. Davey and E. Teitelbaum DOCKEEINO. sm o—o 25 


10.19 Sandra Léonie Bernard v. Minister of Employment and Immigration 


REFUGEE ~- REDETERMINATION - MEMBER OF A POLITICAL GROUP - CREDIBILITY - IMMIGRATION ACT, 
L976 72S eC ule Os TgCs Sey SS6 705 01 


The applicant is claiming refugee status on the ground that being a member of the 
People's United Front a party against the government in Jamaica, she has been 
persecuted, victimized and threatened. As a member of that group, she was working on 
research for publications on an irregular basis and in her examination under oath, she 
states she did not participate in any other form of action during that period. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. The People's United Front is a legal party which ran in an 
election. The applicant has never been harassed or arrested. The statutory declaration 
is much stronger than the examination under oath and facts concerning other people, not 
the applicant, have been emphasized and used to build the applicant's case. 


Villarroel, Alfredo Nelson Salvatierra v. M.E.I. (F.C.A., no. A-573-78), Pratte, Urie, 
Kelly, 23rd Marcny1979 (not yet reported). 


Coram: J.V. Scott (Chairman), R. Tremblay and G. Loiselle Case heard: in Montreal, 
August 1, 1979 Judgment pronounced: AUGUS tavls, eel ois Reasons bys: R. TremdDlay (in 
Engl Shiv o mobi COncCumEccml NmlbY MUN a SCOUCHran Gm Gam Ons Clee Docket no.s: 79-1193 
10.20 Denise Hope Erison v. Minister of Employment and Immigration 


REMOVAL ORDER - PERMANENT RESIDENT - CONVICTED OF OFFENCES UNDER THE NARCOTIC CONTROL 
ACT = IMMIGRATION ACT, 1976, S.C. 1976-77; Cc. 52, SS. 27(1)(G4)(i), (ii), 72(1)0o)eee 
NARCOTIC CONTROL ACT, R.S.C. 1970, C. N-l, SS. 3(1), 4(1) 


phe Ges 


The appellant, a permanent resident, was ordered deported on the grounds that she had 
been convicted of offences under the Narcotic Control Act namely possession and 
trafficking. She is married to a Canadian citizen, but proceedings for divorcing that 
ian are instituted, she also has two children one of which is Canadian born. In her 
nine years in Canada, she appears to have lived mainly on welfare and in a so called 
"drug sudculture"”, there were no witnesses called to speak on her benalf, no letters 
adduced from any respectable resident of Canada with the exception of two letters from 
the Community Mental Health Clinic and from the Family Children's Services, letters 
indicating that she is seeking help from professional people in her personal and family 
problems. 


Held: Appeal dismissed. The appellant has no roots in this country and she cannot 
apparently successfully cope with the problems facing her here. She has her parents and 
two brothers in the United States who perhaps could give her some moral support if she 
really wishes o detach herself from the "drug subculture" in which she apparently still 
lives. It appears that her husband is fond of both children and took good care of them 
while she was incarcerated. But the Board cannot foresee whether he might or might not 
be a better guardian for the children than the appellant with her criminal record and 
not too stable relationship with different men. ° 


Coram: F. Glogowski (Vice-Chairman), D. Davey and E. Teitelbaum Case heards 
PE TOTOntOn, AugUS:. 9, “19129 Judament pronounced: August 20, 1979 Reasons _ by: 
F. Glogowski (in English; 12 pp.), concurred in by D. Davey and E. Teitelbaum Docket 
no.: 79-9130 Counsel; J.W.W. Neeb, Barrister and Solicitor, for the appellant; M. 
Prue, Esq., for the respondent. 
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Drouskas, Theodosios v. Minister of Employment and Immicration 


DEPORTATION ORDER 


Baky, Osama Abdel v. Minister of Employment and Immigration 


- MOTION 


Baky, Osama Abdel v. Minister of Employment and Immigration 


REMOVAL ORDER 


Gyali, Otto Andrew v. Minister of Employment and Imnicraetion 


JURISDICTION OF BOARD 


Singh, Narinder Kaur (Pabla) v. Minister of Employment ané Immicration 


Pean, Marie Thérése v. Minister of Employment and Immigration 


Dhawan, Kasturi Lal (Mr. and Mrs.) v. Minister of Employment and 
Immigration 


EVIDENCE 


Dhawan, Kasturi. Lal (Mr. and Mrs.) v. Minister of Emsiovment aa 
Immigration : 


NOTICE OF INTENT FILED BY MINISTER T=: 


Gyali, Otto Andrew v. Minister of Employmen 
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ata tl Narinder Kaur Sinch (Pabla) v. Minister of Exployment e2znd-Imnicration 
SPONSORSHIP — AGE OF SPONSOREE - TRANSITIONAL 


JURISDICTION OF BOARD - RIGHT OF APPEAL - CITIZENSHIP OF SPONSOR - WHETEER TEE SPONSOR 
NEEDED TO BE A CANADIAN CITIZEN AT TEE TIME OF TEE SPONSORSHIP APPLICATION OR ONLY AT 
THE TIME OF THE NOTICE OF APPEAL - IMMIGRATION ACT, 1976, S.C. TED Ors a pC. tole ae ca oe) 
-— IMMIGRATION REGULATIONS, PART I, S. 31(1)(d) 


The appellant filed an application to sponsor into Canada the admission of her parents, 
her sister and brother. The application was refused in respect of the father because he 
hea failed to establish that he was sixty years of age or over. At the hearing of the 
appeal, a question relating to the jurisdiction of the Board was reised, whether. the 
sponsor had to be a Canadian citizen at the time she filed her sponsorship epplication 


- 


or whether she had to be a Canadian citizen at the time she filed her Notice of Appeal. 


Hela: Considering the wording of section 79(2) of the Immigration Act, 1976, as lone as 
the appellant is a Canadian-citizen at the time of filing of her Notice of Aspeal, the 
Board has jurisdiction to entertain the appeal. 


. Held: Appeal allowed on legal grounds with respect to the father, mother and the 

brother, and is dGismissed- with respect to the sister. Ass-theacpellantis: Nocice of 
Appeal was filed subsequent to the date of proclamation of the Immigration Act, 1976 and 
the Immigration Regulations, 1978, her father and mother, receiving the benefit of this 
new lecislation are now in the prescribed family class ané sponsorable because they now 
do not heave to be proven as being over sixty years old. As for the children they too 
are entitled to the benefit of the new legislation and as their parents are now in the 
sponsorable family class they could be considered.es Gependants if, es at the 10th 
April, 1978, they were under the age of twenty-one years. The age of the brotner was 
not disputed, it is found to be under twenty-one years old, therefore sponsorabdle ans 
the ace of the sister is also undisputed and she is found to be over twenty-one years 


= 


old, therefore unsponsorable. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and D. Davey Case heards in 


Toronto, March 21,.1979s Juécment vronounceds: ieeietetay 220 5 MES Reasons bve ase 
Keselak (in English; 4 pp.),-concurred in by U. Benedetti and D. Davey Docket no.: 
79-9031 Counsel: R.A. Sainaney, Barrister and Solicitor, for the appellant; M. Prue, 


Esq., for the respondent. 


ie 2: =< : > 


11.2 eee Ilyas Chavdhary v. Minister of Employment and Immigration 
SPONSORSHIP - IDENTITY OF THE SPONSOREE “= SPONSOREE NOT IN THE FAMILY CLASS - 


COMPASSIONATE AND BUMANITARIAN CONSIDERATIONS NOT APPLICABLE - IMMIGRATION ACT, 1976, 
S.C. 1976-77, 2C~- 152, 28-2 79(2) (a) > —< IMMIGRATION REGULATIONS, 1978, SS. 2(1), 6(1) (a) 


The appellant filed an application to sponsor into Canade his father, mother and sister.. 
Tne application was refused in respect of the sister because she hes failed to establish 
thet she was under twenty-one years of age at the time of the application. A&A secondery 
school certificate wes produced, it was the only document showing e birth Gate, that 
birth date appeared to have been altered and the Education Department described this 
Gocument as being bogus. : 


Held:-- Appeal dismissed, since it hes not been established that the sponsoree is @ 
member of the family class, consideration on equity grounds is not applicasle. 


oram: CoM. Campbell (Vice-Chairman), F. Glogowski-and R. Tremblay Case heard: in 


& 

Calcery, July 23,.1979 Judoment pronounced: cy ap IN page ate =D Reesons by: C.N. 
Camppell (in English: 3 pp-), concurrec in by F. Glogowski and R. Tremoley Decket 
no.: 79-6059 Counselz “-wiw. Geselbracht, Barrister ané Solicitor, for the appeiiant; 


D.™. Hanbury, Es¢., for the respondent. 


shale _Bo Sik Kim v. Minister of Emplovment and Immigration 1 


SPONSORSHIP - SPONSOREE CONVICTED OF A CRIME - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 
52, SS. 19(2)(a), 79(2){b) 


The appellant filed an application to sponsor into Canada the admission of his mother, 
father and, sister,-which. application has ‘been refused in.respect of the father because 
he has been convicted of a crime, namely, .false . pretence. The sponsoree wouic be 
eligible to apply .for- entry into Canada by Minister's permit in 1982, three veers hence 
and at that time the sister would be twenty years old and would still be within the 
family class. ; : 


Beld: Appeal dismissed. The father is apparently a successful business man, © 
establisheé with his wife and younger daughter in their home in Korea where they can | 
nioy a family association with their two married sons, their wives end their 

Srandchildren.- : : 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski and R. Trembley Cese heard: in 


Calgary, “July a:25'2 1979 Jucoment pronounced: JULY cae o peo Ss Reezsons bys: 


C.M. Campbell =(in-.English; 3 .pp.), concurred “in by-.F.. Glocowskl and oR. SsenSoum 
Docket no.: 79-6036 Counsel: R.A. Miles, Barrister and Solicitor, for the appeilant; 
D.M. Hanbury, Esa., for the respondent. 


BE 7-t Marie Thérére Pean v. Minister of Employment and Immigration 


’ 


SPONSORSEIP - OBLIGATION OF FINANCIAL SUPPORT - SPONSOREE NOT IN POSSESSION OF A VALID 
VISA. 


JURISDICTION OF BOARD - STATUS - SPONSOREE TO BE ADMITTED FOR A&A TEMPORARY PURPOSE * 
IMBIGRATIONVACT 11976, S.C. 219,/6-77,..C.° 52,7 SS a8 (2), 79 


The appellant filed an application to sponsor into Canada the admission of her mother, 
which application was refusecG because she would not be able to fulfil the written 
undertaking for her care and support. Another ground for refusing the application was 
that the sponsoree was not in possession of a valid visa. At the hearing, the sponsor 
asked that her mother be permitted to stay in Canada for one year only, she was not 
Claiming a status aS a permanent resident anymore. eer 


Beld: Appeal dismissed. The real ground of appeal is to obtain a status as a visitor 
for one year so that the mother, the sponsoree, be able to work as a babysitter when the 
sponsor would be at work. There is no provision in section 79 of the Immigration Act 
nor in any other section of the Act giving such a jurisdiction to the Boaré. 


Coram: J.-P. Boule (Vice-Chairman), R. Tremblay and G. lWiselle ‘Case heard: in 
Montreal, Avgust 24, 1979 Judqment vDronounced: Avueust 24, 019778 Reesons by: 
J.-P. Houle (infrench;<6:pp.).,concurred in by  R. Tremblay and-G. Loiselie Docket 
no. 79-1002 Counsel: . P.. Laviolette, Barrister and Solicitor, for the appellang 


J.R. St... Louis, Esg., for the. respondent. 


Seabee Mr. and Mrs. Kasturi Lal Dhawan v. Minister of Employment ance Immiaretion 


SPONSORSHIP - FOREIGN ADOPTION - LEGALITY OF THE ADOPTION - INDIAN CUSTOMARY ADOPTION - 
BURDEN OF PROOF - TRANSITIONAL - SPONSOREE WITHIN SPONSORABLE CLASS PURSUANT 10 
IMMIGRATION REGULATIONS, PART I 


JURISDICTION OF BOARD - NOTICE OF APPEAL SIGNED BY THE SPOUSE OF SPONSOR 


EVIDENCE - FOREIGN LAW - FOREIGN STATUTE REFERRED TO - IMMIGRATION ACT, R.S.C. 1970, C. 
I-2, S. 5(t).— IMMIGRATION REGULATIONS, BART OT CSS oes LCL) £) 723104), 36° - IHMIGRATION 
BOT 1976 peSeCet 109 OKT dy gw 29> 8 79(2)(a) - BINDD ADOPTIONS AND MAINTENANCE ACT, 1956, 
ae 29 5 : 


The appellants filed an application to sponsor their adopted daughter into Canaesa, which 
application was refused on the eround that she Gid not produce satisfactory evicence to 
establish thet she was legally adopted by the sponsors. The Notice of Appeal wes signed 
by the’ spouse of the sponsor wherees the sponsorship application was made by the male 
‘appellant and signed by her as the spouse. The AcGoption Deed from India does not 
contein the signature of the natural mother, nor does it mention thet the mother of tne 
chilaé has concurred with the child's adoption, it has not been registerec and 
-Immigration-officials in New Delhi were not able to ascertain its contents or verify the 
seid Goctment. At the hearing the appellants produced five etSicavits fron persons 
attesting their presence at the adoption ceremony, one of them comes from the naturel 
mether confirming her consent to the adoption. She states in her effidavit that she di 
not sien the Adoption Deed because according to the Hindu Adoptions ens Maintenance Acc, 
tne husband (father) is competent to give a childé in adoption. At the neerince,, there 
was also 2 letter produced from the appellants’ lawyer in India thet he wes satisfied 
that the Deed of Adoption while attested by him as Notery Public, was @ valid document 
2s the Deed of Adoption, in his opinion, “is not compulsorily registerable. Attestation 
of a Notary is deemed adequate." es eee 


—_ 


| Belds As to -the Notice of Appeal signed by spouse of sponsor, the Board took 
BuUriséiction.2,it.is noted that the refusal letter was eddressed to both sponsors, thet 
the Notice of Appeal, although only signed by the spouse, gives in the first line es” 
‘appellant the name of both spouses. It eppeared that this document wes proverly serves 
on the Immigration Officer and according to her evicence accepted without eny comments. 


Rppeal allowed on legal grounds. “Considering the evidence in its entirety, the Board is 
satisfied that the sponsoree was adopted by the sponsors, she wes therefore, at the time 

when the sponsored application on her behalf was made, within the sponsorable class és 
Gescribed by the Immigration Act and Regulations being in force at that time. Tne . 
eppellants appeared to be very respectable Canadian citizens and, as the recorea 
indicates, acted bona fide all the time in their dealings with the Immicration 
authorities since they filed their first application. 


‘Qutubuddin, Syed v. M.E.I. (1-A.B. 79-6012), Scott, Campbell, Glogowski, horid) 25) 1979 
h(nec yet reportec); Lit, Jaswant Singh v.:°M.E.1.. (1.A.B. 76-6003), Benedetti, Scott, 
Leoaré, May 30, 1978 (See CLICHE NG. ul 40, aha renc2 Opts 79.)-< 


} 


Coram: F. Glogowski (Vice-Chairman), R. Tremblay and G. Loiselle Cese beard: in 
| Ottawa, June 5, 1979 Judqment pronounced: Avgust 210) ae OuLO Reesons by: fF. Glosowski 
(in English; 6 pp-), concurree in by R. Tremblay and G. Loiselle Docket no.t (79-3002 


| Counsel: M.S. Shaikh, Barrister and Solicitor, for the appellants; W.L. Sernherst, 
-Esq., for the respondent. _. ; 


’ 
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11.6 Denzil Liewelyn Williams v. Minister of Emplovment ané Immicretion 


SPONSORSHIP - SPONSOREE, ADOPTED SON —- FOREIGN ADOPTION - HUMANITARIAN AND COMPASSIONATE 
CONSIDERATIONS - IMMIGRATION ACT, 1976). SoC eT 6<7T7,) Ce S22 iSSe iG rammrs 7 eo DO Mlle 
IMMIGRATION REGULATIONS, 1978, SS. 4(b), (9) 


The appellant filed an application to sponsor into Canada the admission of his acoptes 
son, which application was refused on the ground that the adopted son wes not ay Cie 
sponsorable cless. hecording to the definition of son pursuant to the Imnigrstion. Act, 
1976, the adoption hes to be made before the sponsoree has reaches thirteen vears ois. 


Held: Appeal dismissec. The sponsoree is not the issue of 3 marriage as tis nature? 
parents were unmarries ané ere still ummarried ans as he wes formally adoptees wren he 
was over thirteen years of age, the sponsoree therefore does’ not gualify es & menoer of 
tne family class es tre son of the. sponsor. Having found that the sponsoree 1s Ot 
within the family ciess as prescrioed in the Immigration Regulations, IS7E the Sserc hes 
no jurisdicion to consider if there exist compassionate or humanitarian considerations 


wae 


cnet warrant the granting of special relief. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and E. Teitelbaum Cese heard: in 


Toronto, Septenser <4, “1979 Judament pronounced: Septender “5,239.79 Reesons bvs 
on A.B. Weselak (in English; 13 (ps.),.“concurrediin by, 20. Benecerca ene WBot Séeitelosum 
oot Docket no.: 79-9025 Counsel: S., Ramkissoon, Esq., for the appellant; M. rove, =esq.y 


= for the respondent. 


Atabpery/ Mohammad Arshad v. Minister of Employment and Imnicration 


SPONSORSHIP-=- IDENTITY OF THE SPONSOREE — CREDIBILITY - IMMIGRATION ACT, 2.9 76,~{S2Ge 
1976-77, C. 52, S. 9{3) — IMMIGRATION REGULATIONS, 1978, SS. 4(a), 31(1) (a), 36 


The appellant filed an application to sponsor into Canadca the admission of his wife, his - 
Gaughter and his son. The aepplication was refused in respect of the wife Secsuse she 
has failed to answer all questions truthfully, she hed failed to provicge satisfactory 
evidence to establish her relationship to the sponsor, her son and her daughter. . The 
certificates of registration of the marriage and the births are unavaileble in Fexistan. © 
From the record, on the sponsor's entry into Canasa, the reletionship of sche appellent@ 
to the sponsorees was misrepresenteé, he Geclered himself to be single without 
Gependents, end in the processing of this application bogus. birth certificates for his 
chiléren were submitted. At the hearing, a close friené of the aspellaent testi 
hed visited the home of the appellant's father in Pakistan and there were no odo: 
it was the family of the appellant. 


: Appeal allowed on legal grounds. The close friend wes a most credible witness. 
Beving admitted his earlier deceit the eppellant showed remorse for what he had done and 
the Board believes that -his evidence at the instent hearing was truthiul. 


’ 


: Coram: C.M. Campbell (Vice-Chairman), F. Glogowski and G. Loiselle Czse heerd: 
we in Vancouver, September 20, 1979 JuGament pronounced: September 20, 1979 Reesons 
ee by: C.M. Campbell (in English; 4 pp.),. concurred in by “F. Glooowski anc G. )loiseue 
A Reset Docket no.: 79-6002 Counsel: Z. Haque, Barrister and Solicitor, for the appellant; | 


i.D. Munn, for the respondent. 


Sie Lai Keng Tang ve Minister of Emoloyment and Immiacreéetion 


- SPONSORSHIP - SPONSOREE, A DANGER TO PUBLIC EEALTH - SPONSOREE WOULD BE A PUBLIC CHARGE 
= IMMIGRATION JACT,..1976, -S.C.cr 1976-77, CC. 52,0285. 281) fa), eee iMIGRATION 
REGULATIONS, 1978, S. 22 — IMMIGRATION APPEAL BOARD RULES, 1978, RULES 18, 19 


The appellant filed an application to sponsor for edmission to Canada her father, mother 
ané brother which application was refused in respect of the father becéuse he had 
pulmonary tuburculosis. The only primary document in the record is ae Giegnosis made dy 


one doctor only. 


Held: Appeal allowed on legal grounds. A readine of the Act, the Reculations and the 
Rules makes it clear that Parliament intended thorough end Geteiled inveszicgetion take 
Place before a negative that a medical decision is made and thet the decision when made 
be concurred in by a second doctor. It Ms eliso relees thet) in ithe) instesi’icescumam 
Immigration and Health Department authorities met almost none of their oslications 
before making the refusal, 


2 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski and G. ‘Loiselle Case heard: if 
Vancouver, September 19, 1979 Jucement pronounced: Septemder 20, 197% Rkezesons Dvs 
ne C..M. Campbell (in English;::4.pp.),, concurrec.in by. F. Glooowski ens Guiebossie= ve pocket 
no.: 79-6093 Counsel: ..R. McPhee, Stusent-At=-Law, for the appellent; 1.5. “sin, eee 


for the respondent. 


t& BE) Will Wyn Geselbracht v. Minister of Bmployment and Immiqration 


SPONSORSHIP = SPONSOR HAS OTEER RELATIVE THAT CAN BE SPONSORED - JURISDICTION OF BOARD - 


SHMRIGRALI ON ACT 21S 76 S60. 1976-77). CoS 2, 5--79(2}) (a) — IMMIGRATION REGULATIONS, 1978, 


SS. 4(1), (h) (iii) 


ellant filed an application to sponsor for admission to Canada his brother which 
tion was refused because it appeared thet the sponsor's parents could have deen 
ed--insteas of the brother. On the record, there are statutory ceclarations 
ec. by both parents renouncing any intention of their becoming permanent residents 
é : 


Reld: Appeal dismissed. Although there ere statutory declerations by both parents 
enouncing to become vermanent residents of Canada, and the fact that unéer these 
ircunstances, it would be reasonable for the sponsoree to be allowed entry; Perliament 
LG2no= “make.this “provision#and it “isnot within. the power. of the Boeré to extend the 
cactute or the Resulations. — 


M4 


Coram: ~~ C.M. Campbell (Vice-Chairman), F. Glogowski and G. Loiselle Cese heard: in 
Vancouver, September 24, 1879 Judament pronounced: September 26, 19279 Reesons by: 


CoM. Campbell (in: English:.3 -pp.:)4concurred in by F. Glosowski and G. Loiselle Docket 


MOM — 6078 Counsels- I. DosMunn, Esq. ,: £0r ‘the respondent. 


slab) Jorge Alexis Forti v.. Minister of Employment and Immicration 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - CREDIBILITY - IMMIGRATION ACT, 
D9 7H, Se See 9767p Ce 52, SS. 2(1), 45(5), TOC) pre Ca) 


Tne applicant, a citizen of Chile, is claiming refucee status on the cround that he wes 
a memser of the Socialist Youth Party. InmLo 72. nemenLystedmancacne: police), force, “eno 
was forced shortiy after. the coup to enlist in the army and to comnit inhuman acts, he 
participated in the massacre at the community of Ro Chi Min. 


Beld: application. refused to proceed, and the applicant is determined not to be a 
Convention refugee. The applicant lacks credibility, the stories related to the 
Immigration officer and on his Geclaration are so entirely different that it is almost 
impossible to believe that they were told by the same ex-police officer. The 
examination was conducted 22 days after he arrived in Canada. It is understandable that 
because of nervousness, a person can make @ mistake in the date or fail to explain in 
minute detail what he encountered in his country but when the facts are completely 
@ifferent in their context, it leaves no doubt that the person applying to become a 
refugee in Canaéa is an unreliable witness. Even his story in recard to his marriace 
and his profession is different. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and R. Tremblay Case heard: 
ins Toronto,*: May “28, --1979 Jucament pronounced: Mayvie2o +0979 Reasons bvs: he 


benedetti (in English; 12 pp.), concurred in by A.B. wWeselak and R. Tremblay Docket 


Pe Seve Oe 


ep papal Roberto Alejandro Soto Campos v. Minister of Employment and Immigration 


- 


REFUGES - REDETERMINATION - MEMBER OF A POLITICAL GROUP - CREDIBILITY - IMMIGRATION ACT, 
Pee Se Se Or Beige LOS py Oe ela) plete 45947 0(2), 243201) 


> 


The appellant, a citizen of Chile, is claiming refugee ‘status on she grounc that he was 
@ member of the Communist Yough Party throughout his high school. As an ectiv 
he used to put up signs and propaganda, he was expelled from school ans 
Gmission to the University. In 1978, the military people searched his home ené he, his 
ther and two uncles were Getained for a month and a halt and threatened. They had to 
port once a week after they were set free by the militery. He stated that a few days 
ter the police was looking for them again. At the time of the examinaton, his father 
was still working for the railroad es a helper in the lesSoratory. 


mé~m tho 


ra 
e 
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Beld: Application refused to proceed and the applicant is determined not to be a 


Convention refugee. The applicant lacks credibility, there are discrepancies between | 


his Geclaration and his examination uncer oath. 


Coram: A.B: Weselak (Vice-Chairman), U. Benedetti and G. lociselle Cease heard: 
i (POTOnte UE nemicl. 2979 Judement pronounced: June 27, 1979 Reasons bv: Ue 
Benedetti (in English; 5 pp-), concurred in by A.5. Weselek anc G. Loiselie Docket 
MO. 39 = S142 ‘ < 

Hi BA Jvan Gabriel Silva Veneces v. Minister of Employment and Immigration 


REFUGEE — REDETERMINATION -— MEMBER OF A POLITICAL GROUP - CREDIBILITY - IMMIGRATION ACTJ 
1876, SZC 1976-77, Ge yar Sie atl MONT (20, OG. 2 Gl4} . 


The applicant, a citizen of Chile, is claiming refugee status on the ground th 
involved in the Socialist Party. He was a friend of a member of the MIR and a = 

in 1977, he-was informed that the military raiéded his home and found e picture of thig 
riend taken with him, he was afraid that if an investigation was carrie2 out, the 

military would find out that they were friends and consequently he would de very easily 
identified. 


'Y [aa 
fv 


= 
_ 
st 


Held: Application refused to proceed and the applicant is setermined not to be a 
Convention refugee. The applicant*s story lacks -ereéibildity. Although the applicant 
was facing a serious situation, he attended work up to 1977, he never tried to escape to 
nearby countries or to find refuge in the Ecuadorian Enpessy, as his friené hed done. 
The applicant @Gid not have any problems in obtaining a certificate of good conéuct nor 


in purchasing a travel. ticket, which ticket was routed Santiaco-Toronto-Montreal= 


Lisbon-MaGricd. 
Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and G. Loiselle Case heard: 
In SToronto, JUNG 2, eels Judcgoment pronounced: JUN 2 eo WS Reasons bv: U., 


Benecgetti (in English; 4 pp.), concurred in by A.B. Weselak and G. Loiselle Docket 
no.: 79-9173 


oI We gt Bector Edcardo Pinto Pasmino v. Minister of Employment and Immicration 


REFUGEE —- REDETERMINATION - ACTIVE SUPPORTER BOT NOT A MEMBER OF A POLITICAL PARTIa 
DREDIBILITY - IMMIGRATION’ "ACT, 1976, S.C. 1976-77, C. 52, SS. 2(1), (2), €5(.) une 


The applicant, a citizen of. ‘Chile; Silea 2 claim~to refugee status: on the 
because he was an active supporter of the 1967-68 Allende campaicn ané 2 wo 
pro-government faction he was,:.after the coup in 1973, detained for 37 Gevs, 
interrocated. Ke was working in Chile as the secretary of the telephone cosmsany “and as 
such was involved in 1872, in the euthorized installation of '2 telephone cable system 
for the military that would function separately from the existing systen. 


He alleged that the main covernment grievance against him was the militery installation. 
Apparently, as a preventive measure he was caught up in a general government rouné-up : 
every May 1 (Labour Day) and September 11 (anniversary of military takeover) until 1877. he 
He also claimed to have been detained one or two deys during these round-ups and beaten aad 
until 1975-76. By his account, he was dismissed from his jopd in December 1973. He 


epparently made three application for jobs, but was aot ired. because of military 


intervention. 

Helcé: The application was allowed to proceed and the applicant was determined not to be 
ée Convention refugee. Although, the applicant was unsuccessful in finding a job, he, 
however, Gid work at a variety of odd jobs. These unsuccessful epplications for only 


three jobs .5etween December 1973 to July‘ 1975 «is insufficient evidence of political 
persecution, though it may be an indication of -economic discrimination. He claims he 
went to the Canadian Embassy to apply for an immigrant visa but not as a refugee. Fach 


time he applied for a visa he gave as his reasons economic herdship. He has ample 
| Opportunity to discuss the matter of his alleced persecution with the enacien 
: authorities Guring these visits to the Eabessy but failed to do so. 
L ; 
7 
Coram: A.B. weselak (Vice-Chairman), &. Teitelbaum and D. Davey Case heard:* in 
: forento, July iz, -1978 Jucgoment pronounced: JRAY Wl2y. «1979 Reesons bys Be 
mesertel bats (incenglishs’ 4 op.)),2 concurred (in by -A.B. Weselak and D. Davey Docket 
no. 79-9109 Counsel: Ms. M. Adamacne, Law Student, for the applicant; wW.A. 


Macintyre, Esa.,-for the respondent. 


elie Ls Micuel Ancel Acuna Munoz v.. Minister of Employment and Immiaration 


REFUGEE —- REDETERMINATION - MEMBER OF A POLITICAL GROUP - CREDIBILITY - IMMIGRATION ACT, 
1976, SoG 1976-77, Ce v2 8 Sie 71(2) F 


The applicant, a citizen of Chile, is claiming refugee status on the ground that wh 
in coliege he was a member of the Federation of Revolutionary Students. He wes arres 
becore the, coup. by the onaval “intelligence: officers for . security reasons and 
interrocaeted about his activities. He claims that he was also arrested after the co 
was put under house arrest and surveillance,.was isolated at work and not permitted 
talk with his fellow workers; apparently this situetion lasted for about two years. 


Th pee 


xq 
rt oO vw Mm 
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Cc 
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Beld: Application allowed to proceed and-~the applicant determined not to be a 
Convention refugee. thep-applicant’s stestamony “inv iveoerd (to ‘his first’ arrest. and 
Getention before the coup d’etat, is, as the respondent pointed out in his submiss 
guite illogical. Also he was not entirely truthful during his examination and sone 
evasive with some of his answers. Before he decided to come to Canada and claim re 
status, he visited several countries around the world and not only Peru, Ecuador 


Argentina. : 


Coram: -A.B. keselak (Vice-Chairman), U. Benedetti and E. Teitelbeun Case heard: in 
Toronto, -Iuly 3 ,.)4-ane °24,;.1979 Judaqment pronounced: Ulva ainy yes Reesons by: 
Un pe benecetts tin. engl2sns 12 opp.) ; bconcurred in: )by A.B. Weselak and £& Teiteloaum 
Docket no.: 79-9102 Counsel: MoM ura ape CO, SSO+y 6OL pene aopu Cant; Wit. “Pree, 
Esg., for the respondent 


Bia a MSs Felix Salatiel Nunez Veloso and his wife Maria Raouel Nunez v. 

. Minister of Emplovment and Immigration 
REFUGEE - REDETERMINATION - FEAR OF PERSECUTION BY TEE AUTHORITY IN PLACE, SECAUSE OP A 
REFUSAL TO COMMIT INHUMAN ACT - CREDIBILITY - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 
Boe eSe efit ee Oka) ye Otl) : 


The applicants, citizens of Chile, ere claiming refugee status on the grount that tne 
male applicant was, in his country of origin, forced to commit acts contrery to human 
Gicnity and contrary to his moral, religious and politicel convictions. These acts, 
apparently were committed under the threat of death made dy the authority in flace. The 
refusal letter from the Minister was a joint letter covering the refusal for the man and 
his wife. This fact was not argued or even noticed at the hearing by either Party and 
the Board essumed that it had been sone for expeditious purposes. Ke ‘the hearing, .=n¢ 
respondent alleged that the epplicent arrived in Canada in possession Of a pessDort, bot 
the latter testified that his passport was obtain by fraud not within the common channel 
that a Chilean passport is usually obtainec. 


Held: Applicents are determined to be Convention refugees. From the evidence on the 
recor@ and from the male epplicant's testimony in a public hearing, it was -establisheg 
in a coherent, plausible and credible manner that the inhuman ects committed by the | 
applicant were committed under threats from the authority in place. 


J.-P. Houle (Vice-Chairman), R. Tremblay ané G. loiselle Case heerd: in 


Coram: 

Montreal, August 23, 1379 Judament pronounced: August. 24, 1979 Reesons bvsa 

3.-P. Hovle (in French; 6 pp.), concurred in by R. Trembley and CG. Loiselie Docket @ 
sce S—LOlseeno 29-LOLinmAz Counsel: G. Roy, Barrister and Solicitor, ion <<aa% 


applicants; J.R. St. Louis, Esq., for ithe respondent. 


X 


Oy ES RIE Re a eee 


bY aes a= Kaziemierz Josefacki v. Minister of Employment ané Immigration 


REFUGEE - REDETERMINATION - FEAR OF PERSECUTION BECAUSE OF POLITICAL OPINION - 
CREDIBILITY - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 2(1)- 45(1), (4)0 (S5)6 
7O(1), (2), 711), (4) 


The epplicant, a citizen of Poland, is claiming refugee status on the crouné that he was 


imprisoned by the secret police when he was himself a member of the Police Force. He 

States that he was unjustly accused of sabotage and treason. He wes apparently 

sentenced to 16 years of prison which sentence was recuced to three years end 

subsequently he was on parol. He alleged that due to his sitvation, he had proolems 
¢ 


finding a job and when he hed a job he was barrec fron higher ranks, that he is always 
the subject of supervision from the police, that he is often aske@ to answer cuestions, 
and that he will always be considered a suspect by the Polish authorities. 


Beld: Application refused to proceed and the applicant is Getermineé not to be a 
Convention refugee. The cleim presented by the applicant is frivolous end is meée oaly 
to obtain the status of permanent resicgence, therefore it constitutes an abusive resort 
to section 70 of the Immigration Act, 1976. 


Coram: 3.-P. Houle (Vice-Chairman), R. Tremblay and E. Teitelbaum Cese heard: 
in Montreal, Avgust 28, 1979 Juécment pronounced: AVSUSt. 226,027 72 Reesons Dv: 
J.-P. Houle (in French, 13 pp.), concurred in by R. Tremblav ané ©. Teitelbaun >ockem@ 


Ho.) vec ls 6 


ER EER eal ETE 


okay sy 2k-7/ Juan de la Cruz Cvevas—-Puente v- Minister of Employment and Immicretion 


REFUGEE = REDETERMINATION - MEMBER OF A SOCIAL GROUP -. PERSECUTION ACCORDING 10 
CONVENTION - IMMIGRATION ACT, 1976,) $.Cy 1976-77, C..952, SS. 201 F042), -FLCL) 


3 


he applicant, a citizen of the Dominican Republic, is claiming refugee st 

rouna thet he was once an active memoer ef ie  Sociad SrouS I nww 2 Coser] s 
Gifferent papers of propagande. He left the Party and he claims that since «€ 
Party he was victim of several harassments by Party members ané even wes inree> 
death if ne Gid not rejoin the Party. , 


Bela: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. The persecution according to the Convention does not heve to come 
necessarily from the authority governing the country but can come from a4 group which has 
the consent of the authority in place, but there was no proof adduced that the Dominican 
authorities even tacitly approved the “harassment” allegedly suffered by the appliceént. 


Coram: J.-P. Hovle (Vice-Chairman); R. Tremblay and E. Teitelbaum Cese heerad: in 
Montreal, August 28, 1979 JuGement pronounced: Avoust 28, 1979 Reesons bvs 
teh nOuULe win (French:  Sipp.),.cOneurred ini by R.  tremblay..and =. Teitelbaus Docret 


BO. Sigel 9—-11i 7... 


a Enea Theodosios Drouskas v. Minister of Empdlovment and Immigration 


REFOGEE — REDETERMINATION = MEMBER OF THE JEBOVAH'S WITNESS —- IMMIGRATION ACT 1976, S.C. 
Pod Oddo ii Seg el 2h a i= aM GRALION “APPEAL” BOARDVACT, RS 6C.°21970,. C...I-2,. S. 
15(1)(b) 


an€@ @pplicant, a citizen of Greece, is claiming refugee status on the ground that 
because he is a Jehovah's Witness he was unwilling to present himsel= for military 
service which he was required to do, and he as a result feers that if he goes baecx to 
Greece, he would be put in jail. Apparently the Jehovah's Witnesses ere not permitted 
to take ud arms. There was a document that was never proved setting out a decision of 
the Athens Court Martial and filed by the applicant at his examination under oath that 


is to the effect of saying that those who in view of religious convictions refuse to 
take up arms are obliged to fulfill the obligation of en unarmed term or training for a 
time period twice that of armed service. 


Beld: The application having been allowed to proceed, the epplicant is determined not 
to be a Convention refugee. On his own evidence and on the basis of the document filed, 
it appears:that any Greek citizen refusing to do his military service for whatever 
reason is subject to punishment, but there is some ellowance made for a refusal based on 
religious convictions though a double term of service is required in such a case. The 
applicant entirely failed to prove that as a Jehovah's Witness he would be any worse off 
than any other person refusing to do their military service for any reason. 


@ 


Daniolos vse. M. Is) 2 I1.sK.C. 2434 


Coram: J.V. Scott (Chairman), R. Tremblay and G. Loiselle Case heard: in Montreal, 


August 2, 1979 Judament pronounced: October ll, 1979 Reasons bv: JoVe Scott {in 
English; 6 pp.), concurred in “by R. Tremblay ’and*=G. Loiselle POCKetu nose.) o48—10'55 
Counsel: Apt_OnNeCoassiacas, .-SG., fOr the sapplicant; *J.R. °St. Louis, ’.Ese., for the 
respondent. 

is Beg E) Osama Abdel Baky v.. Minister of Employment and Immigration 


DEPORTATION ORDER - PERMANENT RESIDENT - CONVICTED OF AN OFFENCE UNDER THE CRIMINAL CODE 


mes BAS BECOME AN INMATE (OF “A “PRISON =.= IMMIGRATION ACT, R.S-C.. 2870, .C.. I-2, SS. 


Pele) C25) tbl) yc) oma IMMIGRATION APPEAL “BOARD “ACT, OR.S.C. 2970, C. I=-3, SS. 14, 
15(1)(a) : 


The appellant, a permanent resident. was ordered deported on the ground that he wes 
convictee of an offence unser the Criminal Code, namely he wes found guilty of “intenc 
to woune"™ on the person of his wife ané was sentenced to seven years in prison. 


- Lo 
Eeldé: Appeal dismissed, rder of deportation directed to be executecé 25 soon as 
st 


recticable, no grounds on anting special relie— on compassionate or humanitarian 
considerations. The appellant hes a femily and obligations in Eeyvpt, is completely 
without roots in this country since his wife, here in Canada, has commenced the 
necessary proceedings to obtain a divorce and there is clearly no possibility of a 
reconciliation. 


Coram: C.M. Campbell (Vice-Chairman), F.. Glogowski end U. Benedetti Cese heard: 
in Vancouver, June 8, 1976 JuGament pronounced: June 8, 1976 Reesons bys 
C.MN. Campbell “{in “English; 3 pp.), concurred in «by F. Glogowski -and U. (seneceum 
Docket no.s 74-7046 Counsel: F.D., Craddock, ‘Esca.,, £0r ithe. respondens. 


Osama Abdel Baky v. Minister of Employment and Immiaration 


MCTION - REOPENING OF APPEAL - UNAVAILABILITY OF EXPERT WITNESSES - APPELLANT WITHOUT 
COUNSEL - NATURAL JUSTICE " 


oe 


The applicant filed a motion to reopen an appeal from a deportation order. The main 


eet ef his motion is that the appeal should be reopened because the Immigration 
ppeal Board did not give full consideration to the fact that the épslicant) wage 
Sieeeeee from Ecypt and that he would faced harsh punishment if he was indees éepdorted, 
4t @ reopened hearing the appellant would bring expert witnesses to testify with respect 
to the seriousness of the situation in which he would find himself if returned to Esypt, 
Counsel suggests the appeal be reopened because natural justice was deniec, since the 
appellant was wihout counsel ané the appellant hed difficulty with the interpreter. 


Beld: Motion refused. The evidence in the affidavit of the applicant is inconsistent 
with the statement he made under oath at the appeal hearing in that he is a Geserter. 
The fact that he cleims he is 2 deserter is new evicence, but this evidence could 


certainly have been available at the time of the appeal hearing. The face that eta 
5 


reopened heering he would bring expert witnesses to testify on the situation if he would 


return to Egypt is certainly new evidence unavailable at the original appeal, therefore 
the first condition in Chan is met.. 


The secend criteria in Chan, that is the evidence sought to be introduced is of such e@ 
Mature that if proved would furnish sufficient reason for reconsideration of the court's 
eriginal disposition of the appeal, has not been met since whether the applicant is @ 
Geserter or a @raft-dodger and in écifficulty with the authorities in Eqyst becausegmm 
failed to do his military service is not by itself a basis for eamissicon to Canagm 
Therefore the Board would not change its original decision on that ground. 


Although the applicant was without counsel, the transcript shows clearly that the Boerd 
gave him every opportunity to state his cease. The only instance advanced of this 
concerns whether he was a deserter or a draft-dodcer. This has already been sealt 
with. It is not satisfied that this preblem resulted from a failwre on the part of tm 
interpreter but had it been, this would not have altered the Gecision. 


~ 


F. Glogowski (dissenting) 


I would allow the motion, I am of the opinion that the epplicant's motion meets the 
second criteria of Chan. Although I am in egreement with the majority of the Boerd thet 
the fact that a person has to face the consequences of failure to meet one's oblications 
as a citizen of one's own country cannot be by itself a basis for admission +o Canada OF 
granting special relief, I cannot agree that it is an “iron rule”, which cannot 
mitiocated in special circumstances of each particular case. therwise a person who 
broke the law in his native country would not have an opportunity to be granted special 
relief by this Board even if these laws were not fair according to our standards OF 
International Law. 


Chany. iM .Meli. Ola oA Cornscd 


Coram: €.M. Campbell (Vice=Gheirman), EF. Glogowski (Dissenting) and D. Petrie Case 
heard: in Vancouver, October i6, 1978 Judament pronounced: Octoser 20, 1976 
heasons byvis © CoM. Campbell: (in English; 5 pp.) ,cconcurres int sy (Db. Petrie Dissenting 


reasons by: Bice nGliOg Ow Si ea JieeD tr.) Docket no. : 74-7046 Counsel: BH. RSnxin, 
Barrister ané Solicitor, forthe applicant; F.D. Craédock, Esa., for the resmenoeuee 
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peared Otto Anérew Gyali v. Minister of Employment ané Immigration 


REMOVAL ORDER - -PERMANENT RESIDENT - CONVICTED OF SEVERAL OFFENCES <- NOTICE OF INTENT 
FILED BY MINISTER - MISREPRESENTAION OF A MATERIAL, FACT - ALL THE CIRCUMSTANCES OF THRE 
CASE 


NOTICE OF INTENT FILED BY MINISTER - MISREPRESENTATION OF A MATERIAL FACT - ALL TRE 
CIRCUMSTANCES OF THE CASE - REMOVAL ORDER — PERMANENT RESIDENT - CONVICTED OF SEVERAL 
OFFENCES - IMMIGRATON APPEAL BOARD RULES, 1978, RULE 37 - IMMIGRATION ACT, eS Ti Giputs sce 
VSJE=77,. Ce be, SS re(L) (d} (22), (ej> (3): 580275573, FEQ) o— CRIMINGL COLDS eRe Ge) Lesa 
Co 6C=345558S.4294a),.,306(1) (b}, 312(1)(a) - IMMIGRATION ACT, RacGwe eile Og es be pee 
18(1){e) (viii) 


The appellant, a citizen of the United Kinedom, arrived in Canada efter havine been 
sponsored by his mother, he was single at the time but wes married prior to his coming 
into Canada and failed to report his marriage tO an Immigration Officer in En¢eland. 
Subsecuent to his arrival he was convicted of several crimes, and the present orcer of 
Geportation resulted. The fact that he was granted landing Dy reeson Ofminaszeotesen= 


en 
tation of a material fact wes not a ground included in the deportation order. TS 
respondent, the Minister of Employment and Impigration filed a notice of intent 

to Rvle 37 of the Immigration Appeal Board Rules requesting the Board to make 
Geportation order adding to the present ground, the ¢round that the appellant ve 
granted landing bdy misrepresentation of a material fact, the order the aéjudicato 
should have mace. 


yn w et Oo 


. 


allowed on eGuitable grouncs. The notice of intent fil 
reated as equivalent to ea counter-appeal pursvant to sec 


Belc: Appeal BL 
wWhchecen = > esc e 

and pursvant to section 76(1) the Board aquashes the Geportetion rde 
Geported the eppellant on two grounés that is pursuant to section 27 
section 27(1)(2e) of the Immigration Act, 1976. The Boaré was favourably i 
zll the witnesses at the hearing and with the attitude and demeanour of 
It appeers that he vwes finally settled down in a satisfactory manner é 
chances of his returning to crime are minimal. 


ec bv 
ction 
2 Cae © 
ECM eC 
resseé with 
appellant. 
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M.M.I. ve. Brooks [1974] S.C.R. 850, 36 D-L.R. (306) 522; Bilerio v..M.M.i. PIeZey IF. C. 
697. é 


Coran: A.B. Weselak (Vice-Chairman), U. Benegetti and E. Teitelbaum Case heard: 
in Toronto, July 10, 1979 Judéement pronounced: SULV AO Lene Reesons bDvs 
2B. wWeselak ‘(in English: 7 pp.)- concurred in by U. Benedetti and E. Teiteibaum 
Docket no.: 79-9030 Counsel: S. Segal, Baurister and Solicitor, for the appellant; 


h.A. Macintyre, Esq., for the respondent. 
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1980 


ipsAal Tracy Lee Chiang v. Minister of Employment and Immigration 
SPONSORSHIP -—- SPONSOREE CONVICTED OF CRIMES - NO HUMANITARIAN AND COMPASSIONATE 


CONSIDERATIONS — IMMIGRATION ACT, R-S.C. 1970, C. I-2, SS. 5(d), 7(1)(£), 18(1)(e)(ii) - 
IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, C. I-3, S- 17 - IMMIGRATION ACT, 1976, S.C. 
1976-77, C. 52, SS. 19(2)(b), 79, 125(3), 128 


The appellant filed an application to sponsor into Canada the admission of her husband 
which application was refused on the ground that he had committed several times crimes 
involving moral turpitude namely keeping a common gaming house. 


Held: Appeal dismissed. The sponsoree has acquired no assets in Canada and does not 
appear to have established himself in anyway in Canada. He has a poor work record and 
his associations while he has been in Canada have not been of the best. The sponsor 
knew at the time that she married the sponsoree that he was only here as a visitor and, 
therefore, it must be presumed that she had known of the consequences which may have 
resulted from her marriage. 


Enem, Rhonda Leslie v. M.E.I. (1.A.B. 77-9470), Weselak, Benedetti, Petrie, May 10, 1978 
(SeevehiG-SNo. 224) March 20),.1917/9))i. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and D. Davey Case heard: in 
Toronto, November 16, 1978 Judgment pronounced: July 17, 1979 Reasons by: A.B. 
Weselak (in English; 4 pp.), concurred in by U. Benedetti and D. Davey Docket no.: 


78-9116 Counsel: W.C. Deaken, Barrister and Solicitor, for the appellant; D. Taylor, 
Esq., for the respondent. 


D2: Dawn Lynne Najia v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE CONVICTED OF AN OFFENCE — MARRIAGE OF CONVENIENCE — CREDIBILITY 
- IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 19(2)(a), 79(2)(b) 


The appellant filed an application to sponsor into Canada the admission of her husband, 
a citizen of Lebanon, which application was refused on the ground that the sponsoree had 
been convicted of a crime, namely theft of groceries valued at less than $200.00. The 
sponsoree was in Canada on a Minister's permit as he was a student and it was alleged 
that he decided to marry the sponsor only after he was told that his Minister's permit 
would not be extended. Apparently, he got married in order that he could be sponsored 
for readmission to Canada. In making its decision the Board has the testimony of the 
appellant to consider and hers alone. There is none other. 


Held: Appeal dismissed. The hearing gave the sponsor an opportunity to establish that 
an emotional commitment to her husband existed and that the marriage was not entered 
into solely for the purposes of the sponsoree's re-entry into Canada as a landed 
immigrant. She did not establish this. 


F. Glogowski (dissenting) 


I would allow the appeal on equitable grounds. The appellant, in my opinion was a 
credible witness, there is no doubt in my mind that this is a bona fide marriage. Her 
deep interest in her husband's future is corroborated inter alia by her efforts through 
her counsel to obtain a pardon for her husband's offence under the Criminal Code. i 
considered also the opinion of the local Immigration officer who met personally and 
interviewed the sponsoree who said he believed that it was a legitimate marriage. MThe 
sponsoree could help the appellant emotionally and financially to cope with the 
Situation in which she found herself after breaking up her twelve-year relationship with 
the father of her son. The fact that she stated she would go to Lebanon if her appeal 
failed, shows also a great interest in her husband, having knowledge of the political 
situation in Lebanon. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski (Dissenting) and R. Tremblay Case 
heard: in Calgary, July 24, 1979 Judgment pronounced: July 27, 1979 Reasons by: 
C.M. Campbell (in English; 5 pp.), concurred in by R. Tremblay Dissenting reasons 
by: .F. Glogowski (2 pp.) Docket no.: 79-6046 Counsel: M.L. Moore, Barrister and 


Solicitor, for the appellant; D.M. Hanbury, Esq., for the respondent. 


i223. Gurdev Singh v. Minister of Employment and Immigration 


SPONSORSHIP - REASONS FOR REFUSAL MUST BE COMMUNICATED TO THE SPONSOR AND SPONSOREE - 
IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, S. 79 - IMMIGRATION REGULATIONS, 1978, S. 
41(1) 


The appellant filed an application to sponsor into Canada the admission of his parents, 
his brother and his sister. The application was refused in respect of the brother but 
there was no reason given. 


Held: Appeal allowed on legal grounds. The purpose of section 79 of the Immigration 
Act, 1976 and of section 41 of the Immigration Regulations, 1978 is clearly to enable an 
appellant (sponsor) of the case he has to meet, therefore, the reasons for the refusal 
must be given with such clarity and such intelligible terms as to inform the sponsor of 
the sections under which the sponsoree is prohibited from admission to Canada. There is 
nothing in the refusal letter in the instant case to indicate the reason for the refusal 
of the sponsoree's admission into Canada. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and E. Teitelbaum Case heard: in 
Toronto, September 10, 1979 Judgment pronounced: September 10, 1979 Reasons by: 
A.B. Weselak (in English; 3 pp.), concurred in by U. Benedetti and E. Teitelbaun 
Docket no.: 79-9127 Counsel: R. Bailey, Esq., for the appellant; W.A. MacIntyre, 
Esq., for the respondent. 


12.4 Tarlochan Singh Dulla v. Minister of Employment and Immigration 
SPONSORSHIP - AGE OF SPONSOREE - TRANSITIONAL - INTERPRETATION ACT, R.S.C. 1970, C. 


I-23, S. 35(3) - IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, C. I-3, S- 17 — IMMIGRATION 
REGULATIONS, PART I, SS. 31(1)(d), 36 — IMMIGRATION ACT, R.S.C. 1970, C. I-2, S. 5(t) - 
IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, S. 125(3) - IMMIGRATION REGULATIONS, 1978, 
SS. 4(c), 5(1), 6(1) 


The appellant filed an application to sponsor into Canada the admission of his parents 
and his two brothers, which application was refused in respect of the father because he 
did not establish that he was over sixty years of age. The sponsorship application and 
the Notice of Appeal were made under the Immigration Act, 1952 and the appeal was made 
under the Immigration Act, 1976, about fifteen months after it was proclaimed. Based on 
recent judgments of the Federal Court of Appeal, it was decided that when an appeal 
arises from action dealt and concluded by Immigration authorities under the former Act, 
the Board on appeal should deal with the case also under the same Act. In this instant 
case, it was decided that the appeal would be dealt with under the Immigration Act, 1952 
(repealed) and the Immigration Appeal Board Act (repealed). Therefore, the main issue, 
and the only one, in this appeal, is the age of the sponsor's father, namely whether he 
was 60 years old at the time of the filing of the sponsorship application. 


Held: Application refused. There has been no evidence before the Board that should 
alter the position taken by the Visa Officer in respect of the establishment of the age 
of the head of the proposed immigrant family. There was evidence on the record that the 
voter's lists and school certificates were altered, and all of these documents, being so 
tampered with, were done so for the interest of the proposed immigrants. 


Grewal, Nasib Kaur v. M.E.I. (I.A.B. 77-3092), Glogowski, Tremblay, Teitelbaum, August 
10, 1978 (See CLIC, No. 1.233, March -20,.- 1979)" (overtuled)}" HE vis iva byvie, Willian 
Claude (F.C.A., no. A-651-78), Pratte, Heald, Le Dain, June 13, 1979 (unreported, See 
CLIC #29.1); M.E.I. v. Bakir, Omar Ahmad Mohammed (F.C.A., no. A-566-78), Urie, Ryan, 
Kelly, June 27, 1979 (not yet reported). 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski and R. Tremblay Case heard: in 
Vancouver, July 18, 1979 Judgment pronounced: October 10, 1979 Reasons by: ints 
Glogowski (in English; 6 pp.), concurred in by C.M. Campbell and R. Tremblay Docket 
no.: 78-6040 Counsel: M.D. Vick, Barrister and Solicitor, for the appellant; F.D. 
Craddock, Esq., for the respondent. 


12.5 Rita Mageau Amer v. Minister of Employment and Immigration 
SPONSORSHIP - SPONSOREE CONVICTED OF A CRIME - SPONSOREE DEPORTED FROM CANADA -— 


SPONSOREE NOT IN POSSESSION OF THE MINISTER'S CONSENT - SPONSOREE NOT WITHIN THE FAMILY 
CLASS 


SPONSORSHIP - VALIDITY OF CANADIAN MARRIAGE — ALLEGATION OF BIGAMY -—- BURDEN OF PROOF - 
PROOF OF VALIDITY OF PRIOR FOREIGN MARRIAGE -— FOREIGN LAW 


JURISDICTION OF BOARD IN EQUITY - FINDING THAT SPONSOREE IS OR IS NOT ADMISSIBLE AS A 
MEMBER OF THE FAMILY CLASS 


EVIDENCE — PROOF OF FOREIGN MARRIAGE —- IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 
19(1)(c), (i), (2)(d), 79(1), (2)(b) -— IMMIGRATION REGULATIONS, 1978, SS. 2(1), 4(a) - 
QUEBEC CIVIL CODE, SS. 118, 148 ~— THE MARRIAGE ACT, 1977, S.O. 1977, C. 42, S. 31 


The appellant filed an application to sponsor into Canada the admission of her husband 
which application was refused on the grounds that he was convicted of a crime, that he 
did not have the Minister's consent to come into Canada because he had been previously 
ordered deported and that he was not a member of the family class since he was not 
legally married to the sponsor because at the time he married the sponsor he was still 
married to another woman. Shortly after he arrived in Canada he commenced living with 
the sponsor and he married her in 1977. A Canadian marriage certificate from the 


province of Ontario is part of the record. There is also on record a marriage 
certificate attesting to a marriage in Lebanon between the sponsoree and a Lebanese 
girl. He obtained a divorce for this Libanese marriage after the supposed marriage of 


the sponsoree to the sponsor. 


Held: Appeal dismissed. The sponsoree is not within the sponsorable class. The 
marriage between the sponsor and the sponsoree is void ab initio and the sponsoree would 
be recognized as the husband of the sponsor neither by the law of Quebec (probably the 
place of domicile of the sponsor) nor by the law of Ontario, the lex loci celebrationis. 
The sponsoree is not the husband of the sponsor and never has been. 


The validity of the sponsoree's Lebanese marriage has not been strictly proved in the 
Manner which would be required in a Court having jurisdiction in dissolution of 
Marriage. The Board takes the position that it does not require those. The Lebanese 
marriage has been sufficiently established and its validity was not contested. 


The Board undoubtedly has jurisdiction to find that the sponsoree is or is not 
admissible as a member of the family class. This tribunal is not called upon to annul a 
marriage, - that is within the jurisdiction of the appropriate Provincial Court - nor is 
it doing so. Having found that the sponsoree is not a member of the family class, the 
right of appeal based on equitable grounds falls to the ground since if the Board were 
to exercise its jurisdiction on these grounds the result would be to expand beyond the 
members of the family class. 


Mignott, Aneita Clementina v. M.E.1I.(I.A.B. 79-9220), Weselak, Benedetti, Teitelbaum, 
October 17, 1979 (not yet reported); Ajah, Chantal Sylvie v. M.E.I. (I.A.B. 77-3076), 
Scott, Glogowski, Campbell, November 30, 1977 (See CLIC, No. 1.8, March 20, 1979); 
Goyette, Michel André v. M.E.I. (1.A.B. 78-1073), Houle, Glogowski, Tremblay, March 23, 
1979 (See) Chic, Now (5.12, “August 13), 01979) Bhatti, “Kurbani Sangin sy. simi. betl sme (iles Atte 
78-6164), Campbell, Davey, Teitelbaum, February 23, 1979 (See CLIC, No. 6.5, August 24, 
1979); Williams, Denzil Liewelyn v. M.E.I. (1.A.B. 79-9205), Weselak, Benedetti, 
Teitelbaum, September 5, 1979 (not yet reported); Garcia, Elsa v. MoEsL. (1eA-Be 
79-9013), Weselak, Benedetti, Teitelbaum, October 18, 1979 (not yet reported). 


Coram: J.V. Scott (Chairman), R. Tremblay and G. Loiselle Case heard: in Montreal, 
August ee oS Judgment pronounced: October 12, 1979 Reasons by: J.V. Scott (in 
English; 8 pp.), concurred in by R. Tremblay and G. Loiselle Docket no.: 79-1030 


Counsel: F. Philibert, Barrister and Solicitor, for the appellant; J.R. St. Louis, 
Esq., for the respondent. 


12.6 Elsa Garcia v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOR ALREADY MARRIED - SPONSOREE ALREADY MARRIED - FOREIGN DIVORCE - 
DOMICILE - INTENTION OF ESTABLISHING PERMANENT RESIDENCE —- IMMIGRATION ACT, 1976, S.C. 
1976-77, C. 52, S.- 79(2)(b) —- IMMIGRATION REGULATIONS, 1978, SS. 4(£), 6(d) 


The appellant filed an application to sponsor into Canada her future husband which 
application was refused on the ground that the future husband (fiancé) was not in the 
sponsorable class. Apparently, the sponsor married the sponsoree in California but at 
the time of the marriage the sponsor was still validly married to another man in the 
Philippines, and so was the sponsoree to another woman in the Philippines. She had 
obtained a divorce in the United States but she at the time of the sponsorship 
application was advised to obtain a divorce decree in Ontario which she did, but this 
decree of divorce was granted after she was married to the sponsoree. Her counsel 
conceded that the marriage in the United States was invalid because it pre-dated the 
decree absolute. As for the first marriage of the sponsoree, he obtained too a divorce 
in the United States. Counsel for the appellant, at the hearing, argued strenuously 
that the divorce obtained in the United States by the sponsoree was a valid divorce, and 
should be recognized in Ontario by reason of either his acquisition of domicile in the 
State of California or by reason of the fact that he had a real and substantial 
connection with this state. 


Held: Appeal dismissed, the Board is unable to exercise its equitable jurisdiction as 
to do so would expand beyond the members of the family class described in the 
Immigration Act, 1976 and the Immigration Regulations, 1978. In spite of the fact that 
the sponsoree is alleged to have filed an application for permanent residence in the 
United States which was refused, he had no intention to establish permanent residence in 
the United States but rather that he was using the United States to obtain a divorce and 
his intention was to establish his residence in Canada. He had no real and substantial 
connection with the State of California as his status was only that of a visitor and 
that his residence in California was never intended by him to be of a permanent nature. 
The divorce obtained in California is invalid and as his first marriage is still a 
subsisting relationship and is a legal impediment to the proposed marriage of the 
sponsor and her fiancé, he therefore does not qualify as a fiancé under the provisions 
of Regulation 4(f) and Regulation 6(d) of the Immigration Regulations, 1978. He is not 
in the family class sponsorable under the Immigration Act, 1976 and the Immigration 
Regulations, 1978. With respect to the Board's discretionary powers, the Board is 
unable to exercise its jurisdiction as to do so it would expand beyond the members of 
the family class. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and E. Teitelbaum Case heard: in 
Toronto, October 18); 111979 Judgment pronounced: Ocrobers 137) 19:79 Reasons by: 
A.B. Weselak (in English; 4 pp.), concurred in by U. Benedetti and E. Teitelbaum 
Docket no.: VISIO US: Counsel: Movesinger,, Banraster cand) "Solicitor, for the 


appellant; L. Williams, Esq., for the respondent. 


12 Paulette Maurine Grant v. Minister of Employment and Immigration 


SPONSORSHIP —- WHETHER THE DEPENDANT INCLUDED IN THE SPONSORSHIP IS A MEMBER OF THE 
FAMILY CLASS -— LEGITIMACY 


SPONSORSHIP - SPONSOREE HAD NO SINCERE AND RESPONSIBLE INTENTIONS TO ESTABLISH IN CANADA 
- SPONSOREE HAD NOT ANSWERED QUESTIONS TRUTHFULLY —- IMMIGRATION ACT, 1976, S.C. 1976-77, 
C. 52, SS. 2(a), 3, 8(1), (2), 79 — IMMIGRATION REGULATIONS, 1978, SS. 4, 41 


The appellant filed an application to sponsor into Canada the admission of her husband. 
The sponsorship application which was filed by the sponsor included the so-called son of 
the sponsoree. The application for permanent residence filed by the sponsoree included 
as his dependant the so-called son. 


The application was refused in respect of the husband on the grounds that he had failed 
to establish his sincere and responsible. intentions in respect to the proposed 
sponsorship, and in that he had not answered truthfully all questions put to him by the 
Immigration officer. 


Held: Appeal dismissed on legal grounds with respect to the so-called son of the 
sponsoree. He is not a member of the family class sponsorable by the appellant 
(sponsor). While he is the natural son of the sponsoree, he is nevertheless the issue 
of a common law relationship which existed between the sponsoree and his mother; the 
sponsoree was never married to the mother and therefore, he is not the legitimate son of 
the sponsoree. 


Held: Appeal allowed in respect of the husband on legal grounds and on equitable 
grounds. The refusal letter does not comply with the mandatory requirements in the Act 
and the Regulations. The first ground sets out the burden of proof required of a person 
seeking admission to Canada and the presumption that everyone seeking admission to 
Canada is presumed to be an immigrant. This ground does not convey to the appellant any 
reason why the sponsoree is prohibited from admission. As to the second ground there is 
nothing in the record to indicate to the appellant or to the Board what specific 
questions were answered untruthfully by the sponsoree. On the evidence, this is a valid 
Marriage and not a marriage of convenience. 


Coram: A.B. Weselak (Vice-Chairman), D. Davey, E. Teitelbaum Case heard: in 
Toronto, October 30, 1979 Judgment pronounced: October 30, 1979 Reasons _by: 
A.B. Weselak (in English; 3 pp.), concurred in by D. Davey and E. Teitelbaum Docket 
no.: T9=I 33 Counsel: S. Ramkissoon, Esq., for the appellant; D. Taylor, Esq., for 


the respondent. 


12.8 Olga Desrene Wint v. Minister of Employment and Immigration 


SPONSORSHIP - DOUBTS ON THE FULFILMENT OF UNDERTAKING - SPONSOREE WOULD BE A PUBLIC 


The appellant filed an application to sponsor into Canada the application for admission 
of her mother which application was refused on the grounds a) that she had failed to 
establish her sincere and responsible intentions in respect to the proposed sponsorship 
(s. 8(1) of the Act) and b) that she would be unable to support the sponsoree (s. 
IG)tCb)P Of SehewACt). The sponsoree has five dependent children in her home country. 
The respondent said in submissions that the general presumption outlined in section 8(1) 
of the Act is not a ground of refusal and asked the Board to ignore it. 


Held: Appeal dismissed. From the evidence it is clear that the sponsor, although a 
very conscientious and hard working person cannot successfully care for her mother and 
five dependents. She herself requires the assistance of Ontario Housing and could not 
afford to supply accommodation for such an extended family. Her mother, limited by 
education and work experience, would face even more problems than her daughter in the 
work force and with greater family responsibilities. 


Coram: A.B. Weselak (Vice-Chairman), D. Davey and E. Teitelbaum Case heard: in 
Toronto, November 1, 1979 Judgment pronounced: November 1, 1979 Reasons by: 
D. Davey (in English; 3 pp.), concurred in by A.B. Weselak and E. Teitelbaum Docket 


NOs (939248 Counsel: D. Taylor, Esq., for the respondent. 


12.9 Jean-Baptiste Calixte v. Minister of Employment and Immigration 

SPONSORSHIP - FALSE DECLARATION IN REGARD TO THE RELATIONSHIP OF ONE OF THE SPONSOREES - 
DEFINITION OF SON - ADOPTION - FOREIGN LAW ~ COMPASSIONATE AND HUMANITARIAN 
CONSIDERATIONS 


EVIDENCE - PROOF OF FOREIGN LAW - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 2(1), 
9(3), 19(2)(d), 79, 95(3), (m) - IMMIGRATION REGULATIONS, 1978, SS. 4(c), 5(1), 6(1)(a) 


The appellant filed an application to sponsor into Canada the admission of his father 
and his family which application was refused on the ground that the sponsoree made a 
false declaration relating to their relationship to one member included in the family to 
be sponsored. The sponsoree described as his son a male child who is not his legitimate 
son but is in fact his grand son, the son of one of his sons, the brother of the 
appellant, the sponsor. Also the sponsor described that same child as his brother but 
in fact he is .really his nephew, therefore he can be punished pursuant to the 
Immigration Act in that he made too a false declaration. At the hearing, both’) the 
sponsor and his brother, the real father, freely admitted that the child was a natural 
son and this admission was not made under oath, but it is an admission against interest. 
On the record there was a Haitian birth certificate showing names of the grandparents as 
parents of the child. 


Held: Appeal allowed on equitable grounds. Clearly the sponsoree, the grandfather, did 
not "answer truthfully" when he described the child as his son in his application for 
permanent residence and the refusal is in accordance with the law. The wording of the 
definition of "son" pursuant to section 2 of the Immigration Act, 1976, precludes any 
extended interpretation of "issue" to include lineal descendants. The child cannot be 
brought within this definition, he is not a person who may be included in the 
application for landing sponsored by a sponsor. He is not a dependant of the sponsoree 
within the meaning of this definition, but notwithstanding this he was included as a 
"dependant" - "son" in the application for landing made by his grand-father. 


It must be emphasized that the child is not the subject of the sponsorship application, 
nor is he included in it. Similarly, the Notice of appeal makes no reference to him. 
This tribunal is not seized with the question of his admission. However, the rest of 
the family may be admitted. 


The appellant and his brother, the real father of the child, were entirely honest in 
their statements at the hearing of the appeal. It appears that the sponsoree and his 
wife regard the child as their son and the misrepresentation as to his actual status, 
both in respect of his birth certificate and the application for permanent residence 
seem to be more "innocent" than fraudulent. 


Coram: J.V. Scott (Chairman), J.-P. Houle and E. Teitelbaum Case heard: in 
Montreal, September 25, 1979 Judgment pronounced: November 13, 1979 Reasons _ by: 
J.V. Scott (in English; 6 pp.), concurred in by J.-P. Houle and E. Teitelbaum Docket - 
no.s: 79-1060 Counsel: R. St. Louis, Esq., for the respondent. 

12.10 Janet Florita Pereira v. Minister of Employment and Immigration 


SPONSORSHIP —- SPONSOREE DEPORTED FROM CANADA - CONVICTED OF SEVERAL CRIMINAL OFFENCES — 
IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 3(c), (i), (3), 18(1)(d), (1) (e) (ii), 
19(1)(c), (i), 79 


The appellant filed an application to sponsor into Canada the admission of her husband 
which application was refused because he has been convicted of several criminal offences 
and as a result he was deported from Canada. He also does not have the consent of the 
Minister to come back. At the hearing, all the witnesses testified that the sponsoree, 
while he was in Canada, was immature and that his criminal record resulted from his 
association with bad company, and that since his departure from Canada he has matured 
and that he would not revert to a further life of crime were he be allowed to come into 
Canada. 


Held: Appeal dismisssed. Having considered the evidence as a whole, on the balance 
this case does not merit the granting of special relief on humanitarian and 
compassionate grounds. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and D. Davey Case heard: 
in Toronto, November 13, 1979 Judgment pronounced: November 13, 1979 Reasons by: 
A.B. Weselak (in English; 6 pp.), concurred in by U. Benedetti and D. Davey Docket 

NOs) /9=90169 Counsel: S. Ramkissoon, Esq., for the appellant; D. Taylor, Esq., for 
the respondent. 


A2 Schiller Cherilus v. Minister of Employment and Immigration 


SPONSORSHIP - DOUBTS ON FULFILMENT OF UNDERTAKING — CREDIBILITY —- IMMIGRATION ACT, 1976, 
S.C. 1976-77, C. 52. S. 79 — IMMIGRATION REGULATIONS, 1978, S. 6©(1)(b) (iii) 


The appellant filed an application to sponsor into Canada his parents and his two 
sisters which application was refused on the ground that he would not be able to 
financially support and care for them. 


Held: Appeal dismissed. The appellant's income tax not been satisfactorily proved. 
Considering his anxiety at the hearing and his difficulty in communicating, perhaps due 
to the cultural difference, his testimony nevertheless appeared to suffer from lack of 
credibility and of coherence. 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: alge 
Montreal, November 9, 1979 Judgment pronounced: November 14, 1979 Reasons _ by: 
J.-P. Houle (in French; 7 pp.), concurred in by R. Tremblay and G. Loiselle Docket 

NOs OZ Counsel: G. Sciortino, Barrister and Solicitor, for the appellant; 


M.A. Kulba, Esq., for the respondent. 


12.12 Gabriel Oscar Farias Astorga v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP — CREDIBILITY -—- IMMIGRATION ACT, 
1976, Sales 1976-77, Ge 52, S. 70(2) 


The applicant, a citizen of Chile, is claiming refugee status on the ground that because 
he was an active member of the Socialist Party and working for the Government in a 
financial function, he was, after the coup, arrested several times, detained, tortured 
and threatened with death. There were about ten arrests from September 1973 to February 
1978. He claims that the authorities who arrested him thought that, because he was 
working for the finance department, he could find money to buy arms. He states that 
under the Allende's government he was the head of the financial section where he worked, 
and after the coup, he was relegated to the lowest job in the office, he was subject of 
constant surveillance by the police and the military. He was almost forced to resign 
from his job and then decided to set up a small "commerce" selling biscuits. It lasted 
two or three months when he was again arrested by the Superior Chief of the militaries 
and he was tortured and threatened on the ground that the military government thought he 
was again doing politics. He left Chile with the help of a clandestine organization. 
His brother who is now in Canada has been recognized refugee by the Minister testified 
at the hearing. 


Held: Application being allowed to proceed, the applicant is determined to be a 
Convention refugee; he was a credible witness. He was not seriously shaken on 
cross-examination, his sworn evidence was uncontested and was to some extent supported 
by the evidence of his brother. 


Coram: J.V. Scott (Chairman), G. Loiselle and E. Teitelbaum Case heard: in 
Montreal, July 19, 1979 Judgment pronounced: July 23, 1979 Reasons by: J.V. 
Scott (in English; 7 pp.), concurred in by G. Loiselle and E. Teitelbaum Docket no.: 
79-1035 Counsel: F. Philibert, Barrister’ and Solicitor, for the applicant; MA, 


Kulba, Esq., for the respondent. 


12343 Agnieszka Wieckowska v. Minister of Employment and Immigration 


s 


REFUGEE - REDETERMINATION —- MEMBER OF A SOCIAL GROUP - "SELF INDUCED" REFUGEE, REFUGEE 
"SUR PLACE" — EVIDENCE 


EVIDENCE - REFUGEE - REDETERMINATION - MEMBER OF A SOCIAL GROUP —- "SELF INDUCED" 
REFUGEE "SUR PLACE" —- IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, S. 70 


The applicant is basing her claim to refugee status on her membership in a Social group 
and political opinion. She alleges that the fact that she has been out of Poland for 
over three years, and that on her third visit to the Polish Consulate in Montreal a 
further extension of her passport was refused, would expose her to severe repercussion 
if she were required to return to Poland. She further alleges that her lengthy stay in 
Canada and her application for refugee status would be regarded as "hostile propaganda" 
against the government of Poland and she would probably go to jail. She also claims 
that she will be socially ostracized in Poland, due to her long absence from the 
country, and this ostracism would affect her chances of employment and of marriage. She 
testified at her examination under oath that her political views had changed since her 
stay in Canada. Her counsel alleges that because her political opinion have changed she 
has become a self induced refugee. 


Held: Application being allowed to proceed, the applicant is determined not to be a 
Convention refugee. It is certainly possible to become a refugee "Sur place" either as 
the applicant's counsel described it "self induced" or by reason of changes in the home 
country, but there is no proof that such is the case in the instant application. The 
applicant's political views may well have changed during her stay in Canada, but she has 
made no public parade of them, nor was there any proof that they would be adversely 
viewed by the Polish authorities. Her fear of returning may be genuine but there is no 
direct or even indirect evidence to establish that it is "well-founded" - an essential 
element of the definition of Convention refugee. No evidence was adduced as to the law 
of Poland respecting persons remaining outside the country after the expiry of their 
Passport, and indeed when the Polish Consulate in Montreal refused to give a further 
extension of the applicant's passport, that passport was still valid, and she could have 
returned. 


Coram: g.V. Scott (Chairman), E. Teitelbaum and G. Loiselle Case heard: in 
Montreal, duly 137). 1979 Judgment pronounced: UY 23) pe 97.9 Reasons __ by: 
J.V. Scott (in English; 5 pp.), concurred in by E. Teitelbaum and G. Loiselle Docket 
no.s 79-1045 Counsel: J.H. Grey, Barrister and Solicitor, for the applicant; M.A. 
Kulba, Esq., for the respondent. 


12.14 Nelson Del Carmen Atherton Monsalves v. 
Minister of Employment and Immigration 


REFUGEE - REDETERMINATION ~ MEMBER OF A POLITICAL GROUP - IMMIGRATION ACT, 1976, S.C. 
IMMIGRATION REGULATIONS, 1978, S. 40(1) 


The applicant, a citizen of Chile, is claiming refugee status on the ground that he was 
a member of the Socialist Party while at school, but his activity appears to have been 
minimal. Before arriving in Canada, he was in Italy for nine months and he was in 
Canada for seven months before he claimed refugee status. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. While in Chile, he was never arrested or detained for any political 
reason whatsoever and the only evidence that the authorities in Chile are seeking him 
for political reasons is the letter which is referred to in his declaration under oath. 
This letter is somewhat suspect as it was written after deportation proceedings had been 
commenced against him. The fact which seems to have motivated the applicant to leave 
Chile was that he had been drafted for military service in the Chilean Army and he did 
not wish to serve in this army as he stated in the course of his examination that he was 
something similar to a conscientious objector. 


Coram: A.B. Weselak (Vice-Chairman), C.M. Campbell and U. Benedetti Case heard: 
in Toronto, September 6, 1979 Judgment pronounced: September 6, 1979 Reasons by: 
A.B. Weselak (in English; 2 pp.), concurred in by C.M. Campbell and U. Benedetti 
Docket no.: 79-3015 


12.15 Maria Teresa Monreal Sepulveda v. Minister of Employment and Immigration 


REFUGEE — REDETERMINATION - FEAR PERSECUTION FOR POLITICAL OPINIONS —- IMMIGRATION ACT, 
1976, S.C. 1976-77, C. 52, SS. 70(1), (2), 71(1) 


The applicant, a citizen of Chile, is claiming refugee status on the ground that she 
was, after the referendum, arrested, detained for three days and questioned on her 
political opinions. She was threatened with the fact that she would not be able to 
enter at the University to study. She was not maltreated physically during this 
detention and she was not arrested again. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. The arrests and detentions of her relations took place subsequent 
to the coup of September 1973 in which she was never involved since she was only 14 
years old then. Her sole evidence as to her arrest and detention is related to the 
January 1978 referendum because she voted "no". She admits the authorities let her go 
after her arrest and inquiry because they could not find any reasons to charge her. 


Coram: J.-P. Houle (Vice-Chairman), F. Glogowski and G. Loiselle Case _ heard: 
in Montreal, September 10, 1979 Judgment pronounced: September 10, 1979 Reasons 
by: G. Loiselle (in English; 5 pp.), concurred in by J.-P. Houle and F. Glogowski 
Docket no.: 79-6149 


12.16 Georges Awad v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION ~ NO HARASSMENT OR PERSECUTION - IN POSSESSION OF A VALID 
TRAVEL DOCUMENT 


The applicant is claiming refugee status and his real purpose in claiming this status is 
that he wants to become a landed immigrant. As he stated he has never been harassed or 
persecuted by the Government or the Police of Lebanon. He had a valid travel document 
issued by his country when he entered in Canada and had no problem in having his 
passport renewed. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. His sole ambition during the three years he was in Canada was to be 
granted "landed immigrant status" and his claim to the Convention refugee status was his 
decision when he was told he would have to go back to his country. 


Coram: J.V. Scott (Chairman), J.-P. Houle and G. Loiselle Case heard: in Montreal, 
October 25, 1979 Judgment pronounced: October, 2575 1979 Reasons by: G. Loiselle 
(in English; 3 pp.), concurred in by J.V. Scott and J.-P. Houle Docket no.: 79-3032. 


27, Ikram Ul Haque v. Minister of Employment and Immigration 


1h) Oe 


DEPORTATION ORDER ~ PERMANENT RESIDENT - MARRIAGE OF CONVENIENCE - CREDIBILITY 


EVIDENCE —- UNSWORN STATEMENT ~— BURDEN OF PROOF - IMMIGRATION ACT, R.S.C. 1970, C. I-2, 
SS. 18(1) (e) (viii), (2) 


The appellant entered Canada as a visitor, was ordered deported for remaining beyond the 
prescribed period and was physically deported. He married a Canadian citizen in 
Winnipeg, a week following the issuance of the deportation order. She filed an 
application to sponsor him and he re-entered Canada as a landed immigrant with the 
consent of the Minister. Shortly after his re-entry, the Canadian girl to whom he got 
married to signed a statement witnessed by an Immigration officer to the effect that she 
Married him under another name and that she was paid to do so. She was only sixteen 
years old at the time and she had used the identity card of another girl. This document 
resulted in this instant deportation order. 


Held: Appeal dismissed. The appellant is not credible and from his own testimony he 
never had an honest marriage relationship with his wife and further there is no reason 
to believe he intended or expected to live with her on his return to Canada. iG gh ste see 
instant case the Immigration officers were deliberately misled into believing the 
sponsorship was taken to reunite this couple and that this was not the objective. 


F. Glogowski (dissenting) 


I would allow the appeal on legal grounds. From the minutes of the Inquiry, it appears 
that the only piece of evidence on which the order of deportation is based is a 
statement from the Canadian girl who got married to the sponsoree. This statement is 
not made in the form of an Affidavit or a Statutory Declaration. This statement does 
not prove whether that girl at the marriage ceremony as the authoress of this statement 
was at that time the possessor of both Certificates of Birth. The Special Inquiry 
Officer failed to obtain the proper evidence to support the allegation made against the 
appellant under section 18(1)(e)(viii) of the Immigration Act, 1952. 


Dilday v. M.M.I. 2 I.A.C. 340; Brooks v. M.M.I. 1 1.A.C. 33. 


Coram: C.M. Campbell (Vice-Chairman), D. Petrie and F. Glogowski (Dissenting) Case 
heard: in Winnipeg, June 13, 1978 Judgment pronounced: August 21, 1978 Reasons 


by: C.M. Campbell (in English; 4 pp.), concurred in by D. Petrie Dissenting reasons 
by: F. Glogowski (1 p.) Docket no.: 78-6081 Counsel: J.L. Gunn, Barrister and 
Solicitor, for the appellant; I.D. Munn, Esq., for the respondent. 


12.18 Noorollah Ostadi v. Minister of Employment and Immigration 


REMOVAL ORDER - IN POSSESSION OF A NON-IMMIGRANT VISA - ORDERED EXCLUDED BECAUSE FOUND 
NOT TO BE A GENUINE VISITOR - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 19(1)(h), 
20(1), 32(5)(b), 72(2)(b), (d) 


The appellant, a citizen of Iran, arrived in Canada seeking entry as a visitor and in 
possession of a valid visitor's visa. He was ordered excluded on the ground that he was 
not a genuine visitor. The evidence before the Immigration officer and the adjudicator 
consisted in that he had applied for permanent residence in Canada two years ago and he 
was rejected, he had completed an application for a temporary visa to the United States, 
he was in possession of all his school documents, he arrived in Canada in possession of 
all his school documents, he arrived in Canada in possession of a one-way ticket, he 
upon his arrival, was in possession of $13,000.00 in cash funds, there was a 
contradiction at the inquiry in that he stated that he had not seen his sister for three 
years but she testified at the inquiry that she had seen him last summer, when asked if 
he had the intention to return to Iran, he answered yes but only when the situation will 
be better. Also at the hearing, he stated that he was a member of the Baha'is in Iran 
and being a religious minority they were in danger in Iran and were treated badly by the 
Moslems. 


UG ie i 


Held: Appeal dismissed. There was sufficient evidence to support the adjudicator's 
decision. Further, the appellant has lived practically all his life in Iran. He has 
received a substantial education and has been profitably employed while in Iran. While 
the evidence would indicate that the adherents of the Baha'is have been sporadically 
persecuted in Iran, there is no evidence to the effect that he has in any way suffered 
any persecution. His mother and sister are in Iran, as well as his wife, and his only 
relative in Canada is an elder sister. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and D. Davey Case heard: in 
WWoneoyeicey; Wiolihy TeNS Ae y/o, Judgment pronounced: July 19, 1979 Reasons by: A.B. 
Weselak (in English; 4 pp.), concurred in by U. Benedetti and D. Davey Docket no.: 
79=9 0101 Counsel: D.B. Johnson, Barrister and Solicitor, for the appellant; W.A. 


MacIntyre, Esq., for the respondent. 


12.19 Alfred Butler v. Minister of Employment and Immigration 


REMOVAL ORDER - PERMANENT RESIDENT - CONVICTED OF A CRIMINAL OFFENCE — HUMANITARIAN AND 
COMPASSIONATE CONSIDERATIONS - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 
27(1)(d) (i), 72 - NARCOTIC CONTROL ACT, R.S.C. 1970, C. N-1, S. 5 - CRIMINAL CODE, 
R.S.C. 1970, C. C-34, S. 423(1) (d) 


The appellant, a landed immigrant, has been ordered deported on the ground that he had 
committed a criminal offence in that he was found in possession of 110 pounds of 
hashish. The appellant and his wife were both originally charged with importing 
narcotics, His wife pleaded guilty to a lesser charge and received a sentence of two 
years less a day. He was convicted on the two counts of conspiracy to import and was 
sentenced on Count 1 to -seven years imprisonment and on Count 2 to ten years 
imprisonment, to run concurrently. 


Held: Appeal allowed on equitable grounds, execution of the deportation order is stayed 
for two years following release on parole from present incarceration to give the 
appellant an opportunity to demonstrate that his rehabilitation is genuine. His wife 
would not be allowed to accompany him to the United States because she was convicted of 
an indictable offence. The relationship between him, his wife and her family appears to 
be an intense one, there is an apparent determination to rehabilitate themselves. 


Coram: A.B. Weselak (Vice-Chairman), E. Teitelbaum and U. Benedetti Case heard: 
in Toronto, September 10, 1979 Judgment pronounced: September 11, 1979 Reasons 

by: E. Teitelbaum (in English; 3 pp.), concurred in by A.B. Weselak and U. Benedetti 
Docket no.: 79-9164 Counsel: P.D. Copeland, Barrister and Socilitor, for the 
appellant; W.A. MacIntyre, Esq., for the respondent. 


12.20 Minister of Employment and Immigration v. Jennifer La Rose 


MOTION BY MINISTER —- JURISDICTION OF BOARD -— RESPONDENT IS NOT IN POSSESSION OF A VALID 
VISA —- RIGHT OF APPEAL 


JURISDICTION OF BOARD —- MOTION BY MINISTER - RESPONDENT NOT IN POSSESSION OF A VALID 
VISA — RIGHT OF APPEAL — IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 2(1), 19(1)(h), 
20(1), 72 


The Minister filed a motion contesting the jurisdiction of the Board to entertain the 
appeal on the ground that the respondent was not in possession of the visa described in 
section 72 of the Act. The respondent arrived in Canada seeking entry as a visitor, and 
upon her arrival she was examined and the Immigration officer concluded that she was not 
a genuine visitor and ordered her excluded. The adjudicator conducting the inquiry was 
of the opinion that the stamp appearing on her passport was a valid visa which entitled 
the respondent to have her appeal entertained by the Board. 


= ene 


Held: Motion allowed, and appeal of the respondent dismissed for lack of jurisdiction. 
While the stamp in the passport complies with the strict interpretation of the 
definition of the word "visa", this definition must be interpreted with a consideration 
of its use in section 72 of the Immigration Act, 1976 and as a result of this 
interpretation, the stamp inserted in the passport is not a valid visa. The visa 
referred to in section 72 of the Act is either a, non-immigrant visa authorizing entry 


into Canada, or an immigrant visa authorizing admission as a permanent resident to 
Canada. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and D. Davey Case heard: 
in Toronto, November 19, 1979 Judgment pronounced: November 28, 1979 Reasons by: 
A.B. Weselak, (in English; 3 pp.), concurred in by U. Benedetti and D. Davey Docket 
NO.2) /9=9:284 Counsel: M. Prue, Esq., for the applicant; R.N. Sharma, Barrister and 
Solicitor, for the respondent. 
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SPONSORSHIPS 


Taylor, Gloria Angelica v. Minister of Employment and Immigration 
Gill, Nirmal Singh v. Minister of Employment and Immigration 
Bhatti, Karnail Kaur v. Minister of Employment and Immigration 
Zimerman, Filip v. Minister of Employment and Immigration 


REFUGEES 


Tobar, Martin Alejandro Quezada v. Minister of Employment and 
Immigration 

Sleiman, Mohammed Said 

Cortes, Juan Carlos Saldias v. Minister of Employment and Immigration 
Diaz, Limbania Fidela 

Sandoval Gonzalez, Boris Augustin v. Minister of Employment and 
Immigration 

Stack-Hernandez, Ines Carlina de Acosta v. Minister of Employment and 
Immigration 

Munoz, Carlos Antonio (Munizaga) v. Minister of Employment and 
Immigration 

Marquez-Cabrolier, Juan Carlos 

Al-Khalifa, Kadir Karim Ali v. Minister of Employment and Immigration 
Malham, Yousif Younathan v. Minister of Employment and Immigration 
Ahmad, Owais Uddin v. Minister of Employment and Immigration 


REMOVAL ORDERS 


Rivas Valderruten, Efren v. Minister of Employment and Immigration 
Fabrion, Ghislain v. Minister of Employment and Immigration 
Heneen, Fouad Kamel v. Minister of Employment and Immigration 
Hogan, Timothy Paul v. Minister of Employment and Immigration 


MOTION 


Minister of Employment and Immigration v. Chana, Rana 


EVIDENCE 


Gill, Nirmal Singh v. Minister of Employment and Immigration 

Bhatti, Karnail Kaur v. Minister of Employment and Immigration 
Sandoval Gonzalez, Boris Augustin v. Minister of Employment and 
Immigration 

Al-Khalifa, Kadir Karim Ali v. Minister of Employment and Immigration 


Sse Gloria Angelica Taylor v. Minister of Employment and Immigration 


SPONSORSHIP -— DOUBTS ON FULFILMENT OF UNDERTAKING —- IMMIGRATION ACT, 1976, S.C. 1976-77, 
C. 52, S. 79 — IMMIGRATION REGULATIONS, 1978, SS. 3(a)(ii), 6(1)(b)(i), (iii) 


The appellant filed an application to sponsor into Canada the admission of her son which 
application was refused on the ground that she was not able to fulfil the undertaking to 
provide for lodging, care and maintenance. 


Held: Appeal allowed on legal grounds. The sponsoree is unmarried, under the age of 
twenty-one years, and has no issue and it would appear that the undertaking provided for 
in section 6 of the Immigration Regulations, 1978 are not applicable in this case and 
are not a prohibition to his admission to Canada. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and D. Davey Case heard: in 
Toronto, June 7, 1979 Judgment pronounced: June 7, 1979 Reasons by: A.B. 
Weselak (in English; 2 pp.), concurred in by U. Benedetti and D. Davey Docket no.: 
78-9196 Counsel: D.M. Greenbaum, Barrister and Solicitor, for the appellant; D. 


Taylor, Esq., for the respondent. 


See Nirmal Singh Gill v. Minister of Employment and Immigration 


SPONSORSHIP ~ AGE OF SPONSOREE - EVIDENCE —- VERIFICATION OF DOCUMENTS - AUTHENTICITY —- 
TRANSITIONAL 


EVIDENCE - VERIFICATION OF DOCUMENTS —- AUTHENTICITY - SPONSORSHIP -— AGE OF SPONSOREE - 
TRANSITIONAL — IMMIGRATION ACT, R.S.C. 1970, C. I-2, S. 5(t) - IMMIGRATION REGULATIONS, 
PART I, SS. 31(1)(d), 36 — IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, C. 1-3, S. 17 


The appellant filed an application to sponsor into Canada the admission of his parents, 
his two sisters and his brother. The application was refused in respect of the father 
because he had not established satisfactory evidence that he was over 60 years of age. 
A number of documents were produced as evidence of age and an Order of the Board was to 
the effect of adjourning the appeal pending verification of documents. 


Held: Appeal allowed on legal grounds. The Board is not satisfied that the respondent 
fulfilled his promise given at the previous hearing to verify the document in question. 
The memorandum addressed to Manager of the Immigration Appeals Office is not a 
verification required by the Board. It is just the opinion of the Immigration officer 
in respect of the document in question. It is apparent that the counsellor in New Delhi 
ignored the Board's request for verification of the documents. Accordingly, the Board 
has no alternative but to agree with the appellant's counsel that the records of the 
1971 Voters List is a credible document corroborating that the sponsoree was over 60 
years old when his son made an application for his admission to Canada. Considering the 
evidence and the submissions, the preponderance of evidence should benefit the 
appellant. 


Dulla, Tarlochan Singh v. M.E.I. (1.A.B. 78-6040), Glogowski, Campbell, Tremblay, 
October .10, 1979 "(not yet reported); M.B.I. v. Lyle, William Claude (F.C.A., no. 
A-651-78), Pratte, Heald, Le Dain, June 13, 1979 (not yet reported). 


Coram: F. Glogowski, D. Davey and E. Teitelbaun Case heard: in Toronto, August 9, 
SS, Judgment pronounced: January 2, 1980 Reasons by: F. Glogowski (in English; 
12 pp.), concurred in by D. Davey and E. Teitelbaum Docket no.: 79-9052 Counsel: 


R.A. Sainaney, Barrister and Solicitor, for the appellant; M. Prue, Esq., for the 
respondent. 


she! Karnail Kaur Bhatti v. Minister of Employment and Immigration 


SPONSORSHIP - AGE OF SPONSOREES — EVIDENCE —- AUTHENTICITY OF DOCUMENTS 


EVIDENCE - AUTHENTICITY OF DOCUMENTS - SPONSORSHIP - AGE OF SPONSOREES - IMMIGRATION 
ACT, 31976,°S.Cs21976=77 7) Ce 2hyo eno 


The appellant filed an application to sponsor into Canada the admission of her parents, 
and her four brothers. The application was refused in respect of the two older 
brothers on the ground that they had not established that they were under 21 years of 
age. Both the sponsorship application and the individual applications show these boys 
to be twins. School records show the birth date to be different. Their birth dates 
were not recorded at the registry, only a copy of a page from the book of the village 
showed them to have been born the same date. Because the entry was not in a 
chronological order the authenticity of that latter document was questioned. At the 
hearing, their passports were produced, and they showed their birth dates to be the 
same. 


Held: Appeal dismissed. It has not been established that the boys were twins, 
according to the photographs, it was the opinion of each member that one appeared to be 
older than the other. This is consistent with their ages as they appear on the school 
records. It foilows that the appellant has not established to the satisfaction of the 
Board that they were members of the family class. This being so it is without authority 
to consider special relief. 


Coran: C.M. Campbell (Vice-Chairman), U. Benedetti and R. Tremblay Case heard: 
in Vancouver, October 22, 1979 Judgment pronounced: October 31, 1979 Reasons by: 
C.M. Campbell (in English; 4 pp.), conctrred) “in by U. Benedetti and R. Tremblay 
Docket no.: 77-6046 Counsel: R.G.> Heath, Barrister and’ Solicitor, jfor the 
appellant; D.M. Hanbury, Esq., for the respondent. 


Reasons from the Bench 


Summary by the editor 
13.4 Filip Zimerman v. Minister of Employment and Immigration 


SPONSORSHIP —- MEDICAL REPORT NOT SIGNED BY THE SECOND MEDICAL OFFICER —- IMMIGRATION ACT, 
PS76, (S-C. 1976-77, C. S271SS. 19 ()i(a) a9 


Held: It is clear from the file that on the medical report the name of the second 
medical officer, whose signature is required by section 19(1)(a) of the Immigration Act, 
1976, is typed but no signature of that doctor appears. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski and E. Teitelbaum Case heard: in 
Winnipeg, December 6, 1979 Judgment pronounced: December 6, 1979 Reasons from the 
Bench by: CoM. Campbell (in English? (2)'pp.)), concurred in) by 3b. Gillogowskim anaueee 
Teitelbaum Docket no.: 79-6025 Counsel: R.M. Leipsic, Barrister and Solicitor, 


for the appellant; D.M. Hanbury, Esq., for the respondent. 


365 Martin Alejandro Quezada Tobar v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION —- MEMBER OF A POLITICAL GROUP - IMMIGRATION ACT, 1976, S.C. 
IWOOT (eq bre SS6 AOD, Gkibye vie ail 


The applicant, a citizen of Chile, is claiming refugee status on the ground that he was 
a member of the Socialist Party in 1970 or 1971. He states that in October 1973 he was 
arrested by the Military and accused of trafficking in the black market and of running a 
guerrilla training school. Apparently during this time he was badly beaten and tortured 
with electric currents and interrogated about his political activites. He was arrested 
a second time in February 1978 and was detained in a house by armed men in civilian 
clothing and was told that he would be killed if he kept on publicizing his brother's 
detention.: 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. It appears from the record that the applicant's involvement in 
Socialist Party was simply that of a member. If the DINA was interested in arresting 
the applicant it is difficult to understand that from February 1978 to when he left 
Chile he was never arrested although he was running his own electrical and welding 
business, had to present himself to the Registry Office to receive a passport and 
obtained an exit visa from the police at the airport. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and C. Campbell Case heard: in 
Toronto, Jsune 6, 1979 Judgment pronounced: June 6, 1979 Reasons by: U. Benedetti 
(in English; 13 pp.), concurred in by A.B. Weselak and C. Campbell Docket no.: 
79-9104. 

13.6 Mohammed Said Sleiman 


REFUGEE —- REDETERMINATION —- APPLICANT BORN IN A PALESTINE REFUGEE CAMP WHICH IS UNDER 
THE PROTECTION OF THE UNITED NATIONS — IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, S. 
71(1) - UNITED NATIONS CONVENTION AND PROTOCOL RELATING TO THE STATUS OF REFUGEES, ART. 
1D 


The applicant, a citizen of Lebanon, born in a Palestine refugee camp is claiming 
refugee status. He said that he came in Canada for the purpose of continuing his 
education and obtaining a university degree. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. He was born in a refugee camp which is under the protection of the 
United Nations and pursuant to article 1D of the United Nations Convention he is not a 
refugee. He entered Canada temporarily on a valid Lebanese travel document as a student 
and his student activities have been concluded. He is now in a position to return to 
his home and the protection of the United Nations. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski and R. Tremblay Case heard: 
in Vancouver, July 17, 1979 Judgment pronounced: July 17, 1979 Reasons by: C.M. 
Campbell (in English; 2 pp.), concurred in by F. Glogowski and R. Tremblay Docket 


NOw seo Ol Zoi. 


Uhre Juan Carlos Saldias Cortes v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - IMMIGRATION ACT, 1976, S.C. 
1976-77, C. 52, S. 70 — IMMIGRATION REGULATIONS, 1978, S. 40(1) 


The applicant, a citizen of Chile, filed a claim to refugee status on the ground that as 
a student he was a sympathizer of the Socialist Party. After the coup of September 11, 
1973, he had no political activities but in February 1978, he was arrested and detained 
for fifteen days, maltreated and threatened. 


Held: Application refused to proceed and the applicant is determined not to he a 
Convention refugee. He was arrested only because he threw a chair at the military when 
his mother-in-law and hiw wife had an altercation with the military. He did not belong 
to the Socialist Party and had no political activities since 1973. He was never 
interrogated or arrested for a period of more than 4 years and the authorities never 
showed any interest in him before or after his arrest. He was never asked to report 
after his release and had no difficulty in obtaining his passport. 


Coram: A.B. Weselak (Vice-Chairman), UU. Benedetti and J.-P. Houle Case heard: in 
Toronto, September 19, 1979 Judgment pronounced: September 19, 1979 Reasons by: 


U. Benedetti (in English; 3 pp.), concurred in by A.B. Weselak and J.-P. Houle Docket 
NOs. w= 92 9). 


13.8 Limbania Fidela Diaz 


REFUGEE —- REDETERMINATION - FEAR PERSECUTION BECAUSE OF POLITICAL OPINION — IMMIGRATION 
ACT, L976, (Si Cu I O7O—11,, Cor 02s Sev ltea) 


The applicant, a citizen of Chile, filed a claim to refugee status on the ground that 
she fears persecution because of her political opinion. She states that her brother is 
an active member of the Resistance Movement and so she was counted with hin. In the 
spring of 1978, she harboured two members of the Resistance in her home and contributed 
$1,500 to be used in their activities. Apparently they were using her house as a 
meeting place but she was never present and took no part. 


Held: Application refused to proceed and the applicant is determined not be a 
Convention refugee. Much of the applicant's evidence is speculative and none of it 
supports the Convention requirement of a well-founded fear of persecution for reasons of 
political opinion which is the basis of her clain. 


Coram: C.M. Campbell (Vice-Chairman), U. Benedetti and A.B. Weselak Case heard: 
in Vancouver, September 19, 1979 Judgment pronounced: September 19, 1979 Reasons 

by: C.M. Campbell (in English; 3 pp.), concurred in by U. Benedetti and A.B. Weselak 
Docket no.: 79-6166 


13.9 Boris Augustin Sandoval Gonzalez v. Minister of Employment and Immigration 


REFUGEE —- REDETERMINATION - MEMBER OF A POLITICAL GROUP -—- EVIDENCE —- CREDIBILITY — 
"WELL-FOUNDED FEARS” ; 


EVIDENCE —- CREDIBILITY - "WELL-FOUNDED FEARS" - REFUGEE - REDETERMINATION — MEMBER OF A 
POLITICAL GROUP —- IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 45, 70 


The applicant, a citizen of Chile, is claiming refugee status on the ground that he was 
a member of a political party "La Gauche Chrétienne" Party which was favourable to the 
Allende Government, and that he was a volunteer in the activities of J.A.P., "Junte 
d'approvisionnement populaire" which was subsequently supported by the Allende 
Government. He had no trouble with the new regime until 1974 when he was arrested, 
detained and threatened. Being arrested, he lost his job. From 1974 to the time of his 
departure from Chile, he worked at occupations that did not require identity. He 
decided to leave Chile when two of his friends with whom he has engaged in clandestine 
propaganda activities were arrested. 


Held: Application being allowed to proceed, the applicant is determined to be a 


Convention refugee. On the evidence it might be concluded that the applicant was 
exaggerating his fears - in some respects he was not altogether a credible witness; 
there are discrepancies and some evasive answers in his testimony. However, the 


testimony, of his wife leads to the conclusion that. his fears may) have. .been 
well-founded. She testified that after her husband left, several times members of the 
military came to her house, questioned her as to the where abouts of her husband and 
conducted a thorough and destructive search of the premises. 


Coram: J.V. Scott (Chairman), J.-P. Houle and E. Teitelbaum Case heard: in 
Montreal, September 24, 1979 Judgment pronounced: September 25, 1979 Reasons by: 
J.V. Scott (in English; 4 pp.), concurred in by J.-P. Houle and E. Teitelbaum Docket 
no.: 79-1040 Counsel: P. Duquette, Barrister and Solicitor, for the applicant; 


M.A. Kulba, Esq., for the respondent. 


Seo Ines Carlina de Acosta Stack-Hernandez v. 


Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - RUSBAND, MEMBER OF A POLITICAL GROUP - IMMIGRATION ACT, 
TAS Secs 1976-77, Cs SZ), SS. Ze 45, 70 


The applicant, a citizen of Chile, is claiming refugee status on the ground that at the 
time the referendum was held in 1978, she was maltreated, threatened, beaten and had to 
go to the hospital to be treated. After her husband left Chile, the Chile authorities 
continued to look for him in searching their house and in questioning her. On several 
occasions she was visited by the police, the DINA, and often was maltreated. Originally 
this application for redetermination of the refugee claim was made by the husband and 
her application was deriving from it. At the time of the hearing the husband had 
disappeared. However, the Board in examining the case, looked at the husband's file as 
part of the record even though it was no longer seized of his case. 


Held: Application being allowed to proceed and the applicant is determined to be a 
Convention refugee. Although, she testified that she herself was not involved in 
politics, her husband was; his activities in Chile after the coup brought him to the 
notice and suspicion of the authorities, and not only he, but also his wife suffered the 
consequences. The Board is not seized with any matter pertaining to the husband. 
Hewever, considering the peculiar conduct of the Immigration Commission in respect of 
him, and the situation of his wife in Canada (she is ill and destitute, living on the 
charity of three Montreal churches) it is suggested that any application for cand ing in 
Canada made by the husband be processed as soon as possible. 


Coram: J.V. Scott (Chairman), J.-P. Houle and G. Loiselle Case heard: in Montreal, 
October 22, 1979 Judgment pronounced: October 23, 1979 Reasons by: J.V. Scott 
(Anw-Englashs) LO pp.) mconcurredmein bY sJ.=-P.) Houle sand) G. _Loiselle Docket no.: 
79-1086 Counsel: R. Picard, Rarrister and Solicitor, for the applicant; M.A. Kulba, 


Esa., for the respondent. 


13.11 Carlos Antonio Munoz (Munizaga) v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - OBTAINING NATIONAL PASSPORT 
OUTSIDE COUNTRY - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 70, 71 - UNITED 
NATIONS CONVENTION RELATING TO THE STATUS OF REFUGEES, ART. 1A(2), 1C(1) 


The applicant, a citizen of Chile, is claiming refugee status on the ground that he was 
a sympathizer of the Solialist Youth in Chile, then he joined the Student Revolutionary 
Front Party. As a result of this membership he was, several times, arrested, detained, 
tortured and beaten. From Chile he went to Bolivia, to Brazil, to French Guyana, to 
Surinam where he claimed he was a Chilean exile and was given a visa for three months. 
It was not possible to renew his visa so he decided to go in Panama with intention to 
ask for political asylum. He did not stop in Panama and finally he arrived in Nanaino, 
British Columbia. He lived in Canada for about two years, he did not seek asylun 
because he was afraid to declare himself to the Canadian authorities. He went to Sweden 
to seek political asylum and was deported to Canada after nine days. To go to Sweden 
the applicant applied for and obtained a Chilean passport from the Chilean Consulate in 
Vancouver. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. His conduct since he came to Canada is not that of a genuine 
refugee - a person with a well-founded fear of persecution. His total failure to clain 
refugee status in this country until after he came to the notice of the Canadian 
Immigration authorities and his application for a Chilean passport in Vancouver casts 
such doubt on his story of what happened to him in Chile as to render his evidence on 
the point worthless. It is clear that he was well aware that he could apply for 
determination of refugee status in Canada; his explanation as to why he did not do so is 
not credible. The applicant has failed to make a prima facie case: he is an illegal 
immigration to Canada not a refugee. 


One aspect of a passport may be the case of a person who is fleeing his country because 
of a well-founded fear of persecution and contrives to obtain that document solely for 
the purpose of identification and confirmation of nationality. 


However, the fact that in the instant case, he applied and obtained a Chilean passport 
is suggesting that he was availing himself of the protection of his country, thus 
removing himself from the ambit of the definition of Refugee in section 2 of the Act, 
assuming that he had ever come within it, and bringing himself squarely within the 
purview of Article 1C(1) of the Convention. He was benefiting from his national status 
by applying for obtaining and using a document entitling him to the protection of his 
own country in his travels abroad. He has therefore lost any refugee status he may have 
had. 


Villarroel, Alfredo Nelson Salvatierra v. M.E.I. (F.C.A., no. A-573=-78), Pratte, Urie, 
Kelly, March 23, 1979 (See CLIC, No. 25.12, April 4, 1979); Maldonado, Pedro Enrique 
Juarez v. M.E.I. (F.C.A., no. A-458-79), Heald, Ryan, MacKay, November 19, 1979 (not yet 
reported); Joyce v. Director of Public Prosecutions [1946] A.C. 347. 


Coram: J.V. Scott (Chairman), F. Glogowski and E. Teitelbaum Case heards in 
Toronto, November 1, 1979 Judgment pronounced: November 1, 1979 Reasons _ by: 


J.V. Scott (in English; 15 pp.), concurred in by F. Glogowski and E. Teitelbaum Docket 
no.: 79-9358. 


Weloale Juan Carlos Marquez-Cabrolier 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - IMMIGRATION ACT, 1976, S.C. 
1976-77, C. 52, S. 70 


The applicant, a citizen of Chile, filed a claim to refugee status on the ground that at 
the time of the coup in 1973, all the students at his college were arrested and 
questioned and that he was detained for two days. There is no evidence he had any 
further problems with the government. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. During the four years following the coup until he arrived in 
Canada, the applicant reports no difficulty whatever with the Chilean authorities. 
Further, there has never been persecution of other members of his family. 


Coram: C.M. Campbell (Vice-Chairman), J.-P. Houle and R. Tremblay Case heard: in 
Vancouver, November 13, 1979 Judgment pronounced: November 13, 1979 Reasons by: 


C.M. Campbell (in English; 3 pp.), concurred in by J.-P. Houle and R. Tremblay Docket 
no.:) 79-6223. 


TUE Ap be Kadir Karim Ali Al-Khalifa v. Minister of Employment and Immigration 


REPUGEE —- REDETERMINATION - MEMBER OF A SOCIAL GROUP - EVIDENCE - SUBMISSIONS CONTAINED 
IN A PROFESSOR'S LETTER 


EVIDENCE —- SUBMISSIONS CONTAINED IN A PROFESSOR'S LETTER - REFUGEE -— REDETERMINATION - 
MEMBER OF A SOCIAL GROUP - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 70(1), 71 


The applicant, a citizen of Irag, is claiming refugee status on the ground that he is a 
member of a social group; he is a member of a Turkish minority in Iraq. He came from a 
Kurdistan area in Iraq, he was deprived of his property and removed with other people 
from Kurdistan to the Southern area of Iraq and he escaped from Iraq and fears that if 
he were to return he would be immediately arrested. As part of the record a letter of a 
professor of law described the situaton in Iraq. This application for redetermination 
of a refugee claim was first examined by the Board and has been refused to proceed. The 
applicant made an appeal to the Federal Court of Appeal and this latter Court referred 
the matter back to the Board for reconsideration on the basis that the Board erred in 
holding that the letter written by the professor does not display any particular 
knowledge of the applicant's situation. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. The professor does not seem to be aware of the other facts as 
outlined in the Board's reasons for judgment and the examination under oath to the 
effect that the applicant received favourable treatment while he was in Iraq in that he 
was granted a scholarship to attend the University of Odessa in the U.S.S.R. where he 
received a Master's degree in engineering. It also appears that he was not aware of the 
fact that from 1972 the applicant was employed by a Government agency and from 1974 to 
1976 by a Maritime Company and that the applicant was generally economically well off. 
The professor does not seem to be aware of the fact that the applicant was one of 
roughly 150,000 persons who were displaced from their land and moved from Kurdistan and 
that he was treated no worse than any of these other 150,000 people. He was never 
arrested or detained by the authorities while in Iraq. In the Board's written reasons, 
it is obvious that they did consider the submissions contained in the professor's letter 
and took them into consideration in making their decision. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and J.-P. Houle Case heard: in 
Toronto, November 15, 1979 Judgment pronounced: November 15, 1979 Reasons _ by: 


A.B. Weselak (in English; 5 pp.), concurred in by U. Benedetti and J.-P. Houle Docket 


13.14 Yousif Younathan Malham v. Minister of Employment and Immigration 


REFUGEE — REDETERMINATION — FEAR PERSECUTION BY REASON OF RACE, RELIGION AND MEMBERSHIP 
OF A SOCIAL GROUP — IMMIGRATION ACT, 1976, S.C. 1976-77, S. 52, S. 70 


The applicant, a citizen of Iraq, is claiming refugee status on the ground that he fears 
persecution as both a Christian and an Assyrian and also by reason of the fact that the 
government in Iraq is Arabian. He claims that as a Christian he would have great 
difficulty in obtaining employment in Iraq, particularly with the government because of 
the fact that he is an Assyrian. He states that when he spent two years in the army he 
was discriminated due to his racial origin and nationality. ASM to chis. claim Of 
persecution because of his membership in a social group, described as a sports and 
social association he states that the government attempted to undermine the association 
by attempting to change the name into an Arab name and by infiltrating the club with 
members from the Intelligence Service. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. The applicant, upon his arrival in Canada, did not immediately 
claim refugee status but waited until he was subject to deportation to do so. He was 
never arrested or detained in Iraq. He may have been discriminated against in Iraq by 
reason of race, religion and membership in a social group but there is no indication 
that he was persecuted physically or otherwise, by reason of these facts. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and R. Tremblay Case heard: in 


Toronto, November 15, 1979 Judgment pronounced: November TSH ty AUS IAS) Reasons by: 
A.B. Weselak (in English; 2 pp.), concurred in by U. Benedetti and R. Tremblay Docket 
NOs oO Ss 


niet 5 Owais Uddin Ahmad v. Minister of Employment and Immigration 
REFUGEE - REDETERMINATION - FEAR PERSECUTION AS A MEMBER OF A MINORITY GROUP - 


IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 2(1), 70(1), 71 


The applicant, a citizen of Pakistan, filed a claim to refugee status on the ground that 
because he is a member of a minority which language is Urdu, he was persecuted hy the 
majority, which language is Punjabi and that, furthermore, he could not find a job with 
the government. Also a part of his declaration is based on the fact that he is 
prohibited from taking drugs against malaria, which is a high risk disease in Pakistan. 


Held: Application refused to proceed and the applicant is determined not to be a 


Convention refugee. The fact that the applicant cannot obtain employment with the 
government because of his nationality is doubtful, he said that he applied many times 
when he was 19 years old, but he was’ refused. He probably did not have the 


qualifications required. The fact that he cannot take drugs against malaria is not 
covered by the Geneva Convention and cannot be taken into account by the Board. 


Coram: J.V. Scott (Chairman), J.-P.Houle and R. Tremblay Case heard: in Montreal, 
November 21, 1979 Judgment pronounced: November 21, 1979 Reasons by: R. Tremblay 
(AnwEngish)7 4 opp.) concurred’ in® by MeV oCOtcuandnd).— bm HOULe Docket no.: 
79-1197. 

13.16 Efren Rivas Valderruten v. Minister of Employment and Immigration 


REMOVAL ORDER —- PERMANENT RESIDENT - MISREPRESENTATION OF A MATERIAL FACT — POLYGAMOUS 
MARRIAGE — IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 27(1)(e), 32(2) 


The appellant, a permanent resident, has been ordered deported on the ground that he was 
admitted into Canada by reason of a misrepresentation of a material fact in that he did 
not disclose that he was already married and that marriage had not been dissolved. 


Held: Appeal dismissed. The appellant deliberately omitted to declare to the visa 
agent his real marital status. The misrepresentation pertaining to the marital status 
is material to the admission into Canada of the appellant. There are no sufficient 
grounds to grant special relief. Even if the appellant is presently married to a 
Canadian citizen with whom he has a child, this Canadian wife is now asking the divorce 
on the ground that he was already married in his country of origin; the appellant not 
only has a child in Canada but also he has at least one child in his country. 


Headlam v. MeMolo 1) DAVC. 1410/1493 Khan psakdansAbdulvahwv. aMeMeliemCten Sn O-o aD Unie 
Weselak, Benedetti, Petrie, March 9, 1977 (not yet reported); Ebanks, Barbara Elinora 
Vie (MOM ol CR. CRA. p enOs) A=559—7'6)puacke bt ym Uiale;a Macha ,mmUicli cl Ys Vemma, meno ti) amen. Osta eats 
reported); Hilario, Mario Santiago v. M.M.I. (F.C.A., no. A-84-77), Heald, Urie, MacKay, 
September 27, 1977 (not yet reported). 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: in 
Montreal, September 11, 1979 Judgment pronounced: September 11, 1979 Reasons by: 
J.-P. Houle (in French; 5 pp.), concurred in by R. Tremblay and G. Loiselle Docket 
noO.: 79-1020 Counsel: R. Deguire, Barrister and Solicitor, for the appellant; 


M.A. Kulba, Esq., for the respondent. 


DkS IG L/ Ghislain Fabrion v. Minister of Employment and Immigration 


REMOVAL ORDER — PERMANENT RESIDENT - CONVICTED OF A CRIMINAL OFFENCE - IMMIGRATION ACT, 
UOT OG nos Gate Lo O- 7 I pe Cote 2p 55 oe (15) (a) C1), 721), (b)) —| NARCOTIC CONTROL, ACT, “ROS.C: 
19707, 'C. N=-2, SS. 4(2), 5(2) 


The appellant, a permanent resident has been ordered deported on the ground that he was 
convicted of possession of hashish for the purpose of trafficking. At the time of the 
hearing, the appellant was serving his sentence of five years in the penitentiary. Two 
of his ex-employers testified on his behalf at the hearing, and one of them produced a 
statutory declaration offering him a permanent employment on his release from prison. 


Held: Appeal dismissed. The appellant was convicted of a serious crime, and 
notwithstanding the appellant's lengthy stay_in this country he has no real roots here, 
he has no savings, no family except an aunt and uncle from whom he is completely 
estranged, his immediate family is in Belgium and there is no reason why he cannot join 
them there. 


Coram: J.V. Scott (Chairman), J.-P. Houle, G. Loiselle Case heard: in Montreal, 
October 22, 1979 Judgment pronounced: October 24, 1979 Reasons by: J.V. Scott 
(in English; 4 pp.), concurred in by J.-P. Houle and G. lLoiselle Docket no.: 
79-1127 Counsel: G. Hargreaves, Barrister and Solicitor, for the appellant; J.R. 


St-Louis, Esq., for the respondent. 


138 Fouad Kamel Heneen v. Minister of Employment and Immigration 


REMOVAL ORDER —- IN POSSESSION OF A VALID VISA — NOT A GENUINE VISITOR -— IMMIGRATION ACT, 
WS, Saea Tsai h es S45 ERie MEO er PAUKGEN SIZA(S)) (Cen ig teat CrA) Gey) 


The appellant arrived in Canada in possession of a passport containing a Canadian 
visitor's visa for a sojourn of one week. He became the subject of a report which 
resulted in an exclusion order. He testified at the hearing. 


Held: Appeal dismissed; the exclusion order is clearly supported by the evidence. The 
appellant testified that although he had no intention of remaining in Canada when he 
first came here - a statement which is not believed by the Board and which the learned 
adjudicator did not believe - he now wishes to immigrate to Canada and will return home 
in order to apply for permanent residence status in this country. 


Coram: J.V. Scott (Chairman), J.-P. Houle and G. Loiselle Case heard: in Montreal, 
October 24, 1979 Judgment pronounced: October 24, 1979 Reasons by: J.V. Scott 
(in English; 2 pp.), concurred in by J.-P. Houle and G. Loiselle Docket no.: 79-1065 


Counsel: J.R. St-Louis, Esq., for the respondent. 


bsp Alle) Timothy Paul Hogan v. Minister of Employment and Immigration 


REMOVAL ORDER —- CONVICTED OF A CRIMINAL OFFENCE - TRAFFICKING IN HEROIN — IMMIGRATION 
ACT, 1976, S.C. 1976-77, C. 52, SS. 27(1)(d), 72 — NARCOTIC ‘CONTROL ACT, R.S.C. 1970, 
Go teil, Sie Cobla (ey) 


The appellant, a permanent resident, was ordered deported because he had heen convicted 
twice for trafficking in heroin for which he was sentenced consecutively to five years 


in prison. 


AN 


Held: Appeal dismissed. Ink view. Of ttheyeapplicant is lack pof assets, samraucmtyamos 
friends, a possibly tenuous relationship with a women, his wife and son back in the 
United States, as is the rest of his family, and a most serious criminal offence, there 
are no grounds to grant a special relief. 


Coram: A.B. Weselak (Vice-Chairman). E. Teitelbaum and D. Davey Case heard: 
in Toronto, October 31, 1979 Judgment pronounced: October 31, 1979 Reasons by: 
E. Teitelbaum (in English; 3 pp.), concurred in by A.B. Weselak and D. Davey Docket 

no.: 78-9143 Counsel?) TP. Ds Copeland, Esq.) £Or, Ehewappellantsa Mam Price ESa.y ator 


the respondent. 


13.20 ‘5 Minister of Employment and Immigration v. Rana Chana 


MOTION -—- JURISDICTION OF BOARD — APPEAL NOT FILED WITHIN TIME LIMIT — RIGHT OF APPEAL OF 
SPONSOR f=) \INMEGRATION CACT (1976), Saco m 1976-71), Como Zuo S sito ysl emmen S|) ign oa 
IMMIGRATION REGULATIONS, 1978, S. 41 — IMMIGRATION APPEAL BOARD RULES, 1978, RULE i7 


The applicant filed a motion contesting the jurisdiction of the Board to hear an appeal 
from a refusal of a sponsorship because the appeal was not made within the time limit. 
At the time the letter of refusal was made the sponsor was not a Canadian citizen, 
therefore, he did not have the right of appeal and did not acquire that right within the 
thirty days provided for filing an appeal. Nearly a year later, the department wrote a 
letter, to the appellant's counsel, relating to the equivalent provisions under the new 
Immigration Act. Seven days later the applicant now a Canadian citizen, prepared a 
Notice of appeal based on that letter. 


Held: Motion allowed. The first refusal letter is based on the provisions of the 
Immigration Act, 1952 and the Immigration Regulations, Part I. This legislation was 
repealed and the Immigration Act, 1976 proclaimed on April 10, 1978. As a vesult, the 
refusal letter is a nullity. Whatever the deficiencies of that refusal letter, the 
process of appeal flows only from the refusal as set out in the letter. Not having been 
a Canadian citizen at the time, the applicant was without a right of appeal. The 
subsequent letter addressed to the applicant's counsel is a response to a question by 
him in his capacity as the applicant's solicitor. It does not meet the requirement to 
provide the reasons for the refusal to the sponsor as set out in Regulation 41. It is 
not a refusal letter and no rights of appeal flow from it. 


Mangat, Rajdevinder Singh v. M.E.I. (I.A.B. 78-6163), Scott, Campbell, Glogowski, May 
30,2979 (See CLIC, Now 95.2), NOVeMbeae26), Lomo). 


Coram: C.M. Campbell (Vice-Chairman), U. Benedetti and R. Tremblay Case _ heard: 
in Winnipeg, October 29, 1979 Judgment pronounced: October 30, 1979 Reasons by: 
C.M. Campbell (in English; 5 pp.), concured in by U. Benedetti and R. Tremblay Docket 
NOs Olen, Counsel: I.D. Munn, Esq., for the applicant; D. Matas, Barrister and 


Solicitor, for the respondent. 
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Wong, Chung-Kin v. Minister of Employment and Immigration 

Mohammad, Fawida v. Minister of Employment and Immigration 

Alam, Mansoor v. Minister of Employment and Immigration 

Theodore, Joseph Abner v. Minister of Employment and Immigration 
Minister of Employment and Immigration v. Dhaliwal, Charajit Kaur 


REFUGEES 


Munoz, Alfredo Enrique (Ponce) v. Minister of Employment and 
Immigration 

Yacoub, Yacoub Kamil 

Oyarzun, Ana Maria Contreras v. Minister of Employment and Immigration 
Zubieta, Wilfredo Alejandro and his wife Villaverde, Gladys 

Aurea Masaki v. Minister of Employment and Immigration 

Borquez, Sergio Fredy (Valdes) 

Meghdessian, Zohrab Khoren 

Khaliq, Abdul 

Ficciella Munizaga, Jose Salvador 

Hamilton, Nancy Ann 


MOTIONS 


Rydeard, Gary v. Minister of Employment and Immigration 
Minister of Employment and Immigration v. Dhaliwal, Charajit Kaur 


REMOVAL ORDERS 


Andrade, Eduardo Manuel Carreiro v. Minister of Employment and 
Immigration 
Altaji, Sadi v. Minister of Employment and Immigration 


PROCEDURE 
Velasquez, Julio Antonio v. Minister of Employment and Immigration 
EVIDENCE 


Alam, Mansoor v. Minister of Employment and Immigration 
Zubieta, Wilfredo Alejandro and his wife Villaverde, Gladys 
Aurea Masaki v. Minister of Employment and Immigration 
Meghdessian, Zohrab Khoren 


JURISDICTION OF BOARD 


Theodore, Joseph Abner v. Minister of Employment. and Immigration 
Oyarzun, Ana Maria Contreras v. Minister of Employment and Immigration 
Minister of Employment and Immigration v. Dhaliwal, Charajit Kaur 


Filip Zimerman v. Minister of Employment and Immigration 


CLICis.4) 


March 27, 1980 


A sentence is added: 
Held: Appeal allowed on legal and equitable grounds. 


PA Anne Marie Sukhram v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE PREVIOUSLY DEPORTED FROM CANADA —- IMMIGRATION ACT, 1976, S.C. 
1976-77; C. 52,2SS.3te)) (i). Gs 57, 79 = TIMMIGRATION: ACT, (R.5.C.7 1970 Co 1-2 ens. 


5(p) 


The appellant filed an application to sponsor the application for landing into Canada of 
her husband which application was refused on the ground that he has been previously 
deported from Canada, because he had been found not to be a genuine visitor. 


Held: Appeal allowed on equitable grounds. The evidence as a whole and the statements 
Of policy in the Immigration Act, 1976 were considered. While the Board does not 
condone the sponsoree's behaviour in Canada during the period of stay when he was here 
for 3: years illegally, nevertheless, there is no indication that the sponsoree was ever 
convicted of any offence, was ever charged or that he is of a criminal nature. The 
order of deportation is based on a technical provision of the Immigration Act, 1952 
(cepealed). 


Coram: A.B. Weselak (Vice-Chairman), D. Davey and E. Teitelbaum Case heard: in 
TOGOnEO ; OCEObeE a5, elo Judgment pronounced: OCEODE Rezo oS Reasons by: 
A.B. Weselak (in English; 3 pp.), concurred in by D. Davey and E. Teitelbaum Docket 
NOs 9=—9 1470 Counsel: S. Ramkissoon, Esq.,, for the) appellant; |D. “fay lor, —hsq.), ior 
the respondent. 


ars 2 Adelaida Pantua Hernandez v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE CONVICTED OF A CRIMINAL OFFENCE —- REHABILITATION — IMMIGRATION 
NGI AUG Sled MRNAS UY A eG Abo SS RG eia TS 


The appellant filed an application to sponsor the application for landing in Canada of 
her father, his wife and his four children. The application was refused in respect of 
the father on the ground that he had been convicted of a criminal offence, namely 
frustrated homicide for which a maximum term of imprisonment of ten years or more may be 
imposed. In the second application for landing, it was found by the visa officer that 
the father had deliberately misrepresented the age of one of the sons. Further, in his 
initial application the father denied his involvement in the crime which is the basis of 
the refusal, and subsequently misrepresented the circumstances of that event. The visa 
officer expressed the opinion, that all of this does not reflect rehabilitation. 


Held: Appeal dismissed. The refusal is in accordance with the law. The appellant 
impressed the Board as an intelligent, capable young lady who has chosen to come to 
Canada, appears to be doing well in this country and will continue to make progress. 
However, she has not established a base from which she could handle the burden that 
would be hers were these family members admitted to Canada. 


Coram: C.M. Campbell (Vice-Chairman), U. Benedetti and R. Tremblay Case heard: in 
Winnipeg, October 30, 1979 Judgment pronounced: October 30, 1979 Reasons _by: 
C.M. Campbell (in English; 4 pp.), concurred in by U. Benedetti -and R. Tremblay 
Docket no.: 79-6085 Counsel: I.D. Munn, Esq., for the respondent. 

14.3 Chung-Kin Wong v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE NOT FREE TO MARRY - PROOF TO THE EFFECT HE WAS NEVER MARRIED 


The appellant filed an application to sponsor the application for landing in Canada of 
his fiancé, which application was refused on the ground that he was already married and 
not free to marry. When he first arrived in Canada, as a landed immigrant, he was 
accompanied by a woman whom he described as being his wife and two girls who he 
described as being his daughters. His evidence is now that the woman was not in fact 
his wife and one of the daughters was not his daughter. He acknowledges that he 
deceived the visa officer and that they had lived in a common-law relationship. 


Held: Appeal allowed. Beyond the deceptive statement made by the appellant at the time 
of his immigration, there is no record in the evidence of a marriage. Accordingly he is 
free to marry the sponsoree on her arrival in Canada. 


Coram: C.M. Campbell (Vice-Chairman), U. Benedetti and E. Teitelbaum Case heard: 
in Regina, October 23, 1978 and December 5, 1979 Judgment pronounced: December 5, 
1979 Reasons by: C.M. Campbell (in English; 3 pp.), concurred in by U. Benedetti and 
E. Teitelbaum Docket no.: 78-6060 Counsel: Rew pee USh Ord bar rl steam anG 
Solicitor, for the appellant; C.J. Dickey and D.M. Hanbury, Esq., for the respondent. 


14.4 Fawida Mohammad v. Minister of Employment and Immigration 

SPONSORSHIP - SPONSOREE HAVE BEEN ORDERED DEPORTED - RETURN TO CANADA WITHOUT THE 
CONSENT OF THE MINISTER —- SPONSOREE NOT FREE TO MARRY - CREDIBILITY - IMMIGRATION ACT, 
TOO pmo. Como Oi mC ato ean tO —al UMM TGRATLONGACL une Secs 1970, Ce tl 2p urS.1) 95510 = 


IMMIGRATION REGULATIONS, PART I, S. 36 


The appellant filed an application to sponsor the application for landing in Canada of 
her husband whose application has been refused on the ground that he had been already 
Ordered deported from Canada and has returned without the consent of the Minister. The 
other ground for refusal was that the sponsoree was not free to marry the appellant. It 
was alleged that he was married in his country before he came here. 


Held: Appeal allowed on equitable grounds. There was insufficient evidence of a 
previous marriage or that this marriage was contracted strictly and solely for purposes 
of facilitating the sponsoree's re-entry to Canada. 


D. Davey (dissenting) 


I would dismiss the appeal. The applicant knew her husband was in Canada illegally when 
she married him. He has family with whom he is now residing in Pakistan. I do not 
believe that his attitude towards the law and this country's institutions are a solid 
base for future citizenship in Canada. The appellant, having no criminal record, would 
be free to join her husband should she so wish. 


Goyette, Michel André v. M.E.I. (1.A.B. 78-1073), Houle, Glogowski, Tremblay, March 23, 
IOS) (SSG CIs MO Dole, meting Se. WE ys 


Coram: A.B. Weselak (Vice-Chairman), E. Teitelbaum and D. Davey (Dissenting) Case 
heard: in Toronto, November 14, 1979 Judgment pronounced: December 11, 1979 
Reasons _ by: Eowereitel baum (in wong. ishsse Seuppe) ya rconcurred in: “by... A.B. Weselak 
Dissenting reasons _ by: DS IDEIWWESZ (Cah yearn J) Docket no.: 78-9074 Counsel: M. 


Drukarsh, Barrister and Solicitor, for the appellant; M. Prue, Esq., for the respondent. 


14.5 Mansoor Alam v. Minister of Employment and Immigration 


SPONSORSHIP - IDENTITY OF ONE OF THE SPONSOREE - EVIDENCE - FOREIGN DOCUMENT —- BIRTH 
CERTIFICATE —- AUTHENTICITY 


EVIDENCE - FOREIGN DOCUMENT - BIRTH CERTIFICATE —- AUTHENTICITY —- SPONSORSHIP —- IDENTITY 
OF ONE OF THE SPONSOREE — IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 19(2)(d), 79 —- 
IMMIGRATION REGULATIONS, 1978, S. 5(1) - IMMIGRATION APPEAL BOARD RULES, 1978, RULE 
S32), 


The appellant filed an application to sponsor the application for landing in Canada of 
his parents and of his two brothers. The application was refused in respect of one of 
the brothers in that he could not establish his relationship with his father. A birth 
certificate was produced but the respondent's counsel questioned its validity, there is 
no date of issue on it, and the fact that when the father was interviewed he did not 
show a birth certificate he said it takes a long time to obtain Lt and it just had been 
presented before the first hearing, not accompanied by an affidavit. The respondent was 
given time to have the document authenticated and at the second hearing the respondent 
stated that he tried to do everything to verify the authenticity of the document but 
could not find anything more so he was relying on the record. 


Held: Appeal allowed on legal grounds. There is no doubt that the brother sponsored is 
the real son of the father sponsored. 


Coram: J.V. Scott (Chairman), G. Loiselle and E. Teitelbaum Case heard: in 
Montreal, July 16 and December 13, 1979 Judgment pronounced: December 13, 1979 
Reasons __ by: GG. sLoiselle! “ain “Prenchis Wo nppe) a cOncurrediiy miner sOVaneiai) uno CO MCE IG! 
E. Teitelbaum Docket no.: 79-1018 Counsel: BE.  Philvoert,” Barrister | and 


Solicitor, for the appellant; M.A. Kulba and J.R. St. Louis, Esq., for the respondent. 


14.6 Joseph Abner Theodore v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE NOT IN POSSESSION OF A VALID VISA - SPONSOR NOT INFORMED OF HIS 
RIGHT OF APPEAL — HUMANITARIAN AND COMPASSIONATE CONSIDERATIONS 


JURISDICTION OF BOARD - LATE FILING OF APPEAL - RIGHT OF APPEAL -— IMMIGRATION ACT, 1976, 
SeCe 1976-77, C.9 52, S. 79(2) — LIMMEGRATION REGULATIONS, 197871)S. )-41)(2) —) IMMIGRATION 
APPEAL BOARD RULES, 1978, RULE 17 


The appellant filed an application to sponsor the application for landing in Canada of 
his wife which application was refused on the grounds that it was submitted only to 
facilitate her admission to Canada and that she was not in possession of a valid visa. 
The sponsor in the letter of refusal was not informed of his right of appeal. He was 
not informed because at the time he made his application, he was not a Canadian 
citizen. However, he had acquired Canadian citizenship at the time of the refusal and 
it is only when he went to see his counsel that he learned about his right of appeal. 
The counsel of the respondent filed, in the course of the proceedings, a motion 
contesting the jurisdiction of the Board in that the Notice of appeal was filed too 
late. 


Held: The Board has jurisdiction to hear the appeal. It is quite comprehensible that 
the appellant was not advised of his right of appeal in the refusal letter because the 
department did not know that he had became a Canadian citizen in the laps of time 
between his application and the refusal. This is a situation that happens quite 
rarely. To be fair and just, it is decided that the time prescribed to file the appeal 
should be calculated only from the time the appellant found out of his right of appeal, 
that is when his counsel told him, so he was within the time limit in filing his Notice 
of appeal. 


Appeal allowed on equitable grounds. From the testimonies heard and the evidence 
adduced, it appears that both the appellant and his wife form an harmonious couple. 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: in 
Montreal, December 11, 1979 Judgment pronounced: Decembeigurls ee Lom Reasons by: 
Re /fremblay, (in French;. 5 pp.), concurred’.in by J.-P. Houle vandsG. Lose lle Docket 

no.: 79-1094 Counsel: P. Duquette, Barrister and Solicitor, for the appellant; 


M.A. Kulba, Esq., for the respondent. 


14.7 Alfredo Enrique Munoz (Ponce) v. Minister of Employment and Immigration 


REFUGEE —- REDETERMINATION —- MEMBER OF A POLITICAL GROUP —- CREDIBILITY - IMMIGRATION ACT, 
UTA SES TEMAS HT Wo Pe Big Th 2) 


The applicant, a citizen of Chile, filed a claim to refugee status on the ground that 
being a member of a political group he was, after the coup, arrested, detained, and 
tortured. There was two examinations and the testimony in the two of them are different 
and sometimes contradictory. 


Held: Application having been allowed to proceed, the applicant is determined not to be 
a Convention refugee. The applicant contradicted himself on several occasions and during 
the two days of his redetermination hearing his testimony, at times, lacked credibility. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and D. Davey Case heard: in 
ROLOnto, voune: U2 ssand. U3, 91979 Judgment pronounced: June 14, 1979 Reasons _by: 
U. Benedetti (in English; 8 pp.), concurred in by A.B. Weselak and D. Davey Docket 
no.: FILLY Counsel: BemeROCCCa ae D aistacteGEmaAnGdmsSOLNC LbOr mmc Onmithes apo licanity: 


M. Prue, Esq., for the respondent. 


4S Yacoub Kamil Yacoub 


REFUGEE - REDETERMINATION - FEAR PERSECUTION FOR POLITICAL AND RELIGIOUS REASONS - 
CREDIBILITY -— IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, S. 70 


The applicant, a citizen of Iraq, is claiming refugee status on the grounds that he 
fears persecution for political and religious reasons. He alleged that he was victim of 
several maltreatments and harassments because of these activities. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. The applicant is not a credible witness as his stories in the 
examination under oath and in his declaration are in contradiction. He was not truthful 
with the visa officer in Iraq or with the Immigration officer at the port of entry. 
UpOnwiisweaGclVvVal whe sGdid NOt ask for  polaticalrnernugeesstatus and |the ~policital or 
religious situation did not change in Iraq while he was in Canada as a visitor. 


Coram: A.B. Weselak (Vice-Chairman), J.-P. Houle and U. Benedetti Case heard: 
MN LOGONtO, wuUnew elo) bono Judgment pronounced: June 19, 1979 Reasons __by: 


U. Benedetti (in English; 5 pp.), concurred in by A.B. Weselak and J.-P. Houle Docket 
mong oe) syke 


14.9 Ana Maria Contreras Oyarzun v. Minister of Employment and Immigration 
REFUGEE —- REDETERMINATION —- JURISDICTION OF BOARD - LATE FILING OF APPLICATION - 


COMPUTATION OF TIME 


JURISDICTION OF BOARD - LATE FILING OF APPLICATION - COMPUTATION OF TIME —- REFUGEE —- 
REDETERMINATION — IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 2(1), 45, 48(1), 70, 
71, 72, 123 — IMMIGRATION REGULATIONS, 1978, S. 40(1) 


The applicant filed an application for redetermination of her refugee claim. She, 
according to the record, was informed of the refusal of the Minister more than a month 
before she filed her application. Can the seven days period be enlarged by the Board? 


Held: Application dismissed for want of jurisdiction. Lt) hase eno ma UGS dt cisto nacO 
enlarge the time prescrived by statute. As for the computation of time prescribed that 
is seven days, the applicant is informed of the refusal of the Minister when he receives 
aches The seven days should start to run the day after the refusal is received, for 
example, if the seventh day is a Sunday, the following Monday would be the last day. 
The Act or the Regulations do not mention seven clear days. 


Hotecek) daros lav Uva ue. We m(H CAs: IMO AS02705), memUia Cr Ren vicl at mm clC Keely gammy Ocul oie rm tone 
1975. (nots-yet- reported); Duarte’ Vo MAMILS 6 MISA Cl OieoGli  Pracay Ver ie Mert ce moc tet 
SUCER.  o76i) 52.0 DalcRey MC Sd)y ess sy aHudsOne fashlone SNOOP eum i o.O)l mums © cl cmmnr CO. mmmmin iz Chine 
Orellana, Ricardo Andres vv Mib.l. (F.C.A., (nds A-9=%2), Neate hvony. sei yee 
1979 (not yet reported). 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: in 
Montreal, September 10, 1979 Judgment pronounced: October 31, 1979 Reasons _by: 
J.-P. Houle (in French; 9 pp.), concurred in by R. Tremblay and G. Loiselle Docket 

no.: 79-1036 Counsel: G. (Sciortino, Barrister “andy Solicvtor,., LOmecne sabolmeane 


Ueki. St LOuLs ESO. pe LOLmcnem respondent. 


14.10 Wilfredo Alejandro Zubieta and his wife Gladys Aurea Masaki Villaverde v. 
Minister of Employment and Immigration 


REFUGEE —- REDETERMINATION — REFUGEE IN POSSESSION OF A PASSPORT —- MEMBER OF A PARTICULAR 
SOCIAL GROUP — CREDIBILITY 


The applicants, citizens of Peru, arrived in Canada in possession of passports, they are 
claiming refugee status on the ground that because the male applicant was a member of 
the General Confederation of Workers, he was laid off by the company for which he was 
working because of syndicate activities, that were considered illegal by the Permian 
government. After he had lost his job, he tried to be self-employed, as a contractor 
but the authorities always did intervene and he was unsuccessful. Also the applicant 
stated that he several times was arrested and maltreated. 


Held: Application being allowed to proceed. The applicants are determined to be 
Convention refugees. The applicant has established without contradiction that he was a 
member, in his country of origin of a particular social group and that as sucn he was 
victim of persecution and suffered maltreatments. The fact that the applicant was in 
possession of a passport when he arrived in Canada and that he had it renewed several 
times does not mean that he had availed himself of the protection of his country. A 
passport is only a travel document delivered by a country to one of his citizen in order 
that he can go in another country. 


Inzunza Orellana, sRicardomAndres Ve Molkiete) (Ee Ale pee iO. Ao 7 90) mere ya me Carlcl mm yun 
UULV Sy MST OMino ever te poOnteanl. 


EVIDENCE —- PRODUCTION OF DOCUMENTS - AFFIDAVITS - MINUTES OF THE EXAMINATION - 
IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 2(1), 70, 71 -— IMMIGRATION APPEAL BOARD 
RULES, 1978, RULE 6(1) 


The allegations referring to the fact that the applicant was maltreated were confirmed 


by his wife and sister with affidavits. These affidavits were only produced before the 
hearing and they were in Spanish. These documents were translated but were not 
certified and the Court asked the interpret to translate them. Also at the hearing, 


another question was raised, the respondent did asked a question referring to the 
minutes of the examination under oath. Was this appropriate? 


Held: The affidavits that were produced were not in accordance with Rule 6(2) of the 
Immigration Appeal Board Rules in that they were not in one of the official languages, 
and that is why the Board has asked the interpret to translate them at the hearing. 
They served as supplement evidence to corroborate what had been said. The minutes of 
the examination under oath and the declaration of the applicant can be used in a 
counter-interrogatory at the hearing of the redetermination of a refugee claim, it is 
part Of a continuing procedure ofthe case. However, the Board will always be able to 
judge if the questions asked are pertinent. 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: in 
Montreal, September 12, 1979 Judgment pronounced: October 31, 1979 Reasons _ by: 
Uo iO micum iin hiceiCn: | s/ MDD); meCOnCURECOMiby Rs trenblay and Ge Loiselie Docket 

no.: 79-1034 and 79-1034A Counsel: W.G. Morris, Barrister and Solicitor, for the 


applicant; J.R. St-Louis, Esq., for the respondent. 


ii Sab Sergio Fredy Borgquez (Valdes) 


REFUGEE - REDETERMINATION —- MEMBER OF A POLITICAL GROUP - CREDIBILITY - IMMIGRATION ACT, 
NOD Ss USVI Oy ar A Sie Ya e2)) 


The applicant, a citizen of Chile, is claiming refugee status on the ground that being a 
member of the Socialist Party, he was told, after the coup, that he was not allowed to 
study or work; he was also arrested, detained for two weeks, tortured and questioned. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. On reviewing the evidence, the applicant was not completely 
truthful. It appears incredible that the authorities were trying to obtain information 
from a young and unimportant member of the Socialist Party for a period of three years 
and that they kept him under constant surveillance, not allowing him to attend school or 
to work, but never requested him to report to the police or the military authorities. 
It is also noted that the applicant did not encounter any difficulties in going in 
Argentina in 1975 and although by then he had suffered four arrests, he never did apply 
for refugee status during his seven months residence in that country nor did he 
encounter any problems in obtaining his passport and leaving his country. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and E. Teitelbaum Case heard: in 
Toronto, September 11, 1979 and November 21, 1979 Judgment pronounced: November 21, 
WO/e) Reasons by: U. Benedetti (in English; 5 pp.), concurred in by A.B. Weselak and 
E. Teitelbaum Docket no.: 79-9059 

14.12 Zohrab Khoren Meghdessian 


REFUGEE — REDETERMINATION —- MEMBER OF A SOCIAL GROUP —- EVIDENCE —- LACK OF 


EVIDENCE — PERSECUTION - LACK OUT —- REFUGEE - REDETERMINATION —- MEMBER OF A SOCIAL GROUP 
UMM LRAT LONSACL melo GygS «Gel OUO=— Jil, Ge 251 yoo. 5i(0k)) unr 


The applicant, a citizen of Lebanon, is claiming refugee status for humanitarian 
reasons. He claims that during the civil war in Lebanon, he was in a difficult 
position, since as an armenian Christian "in the Moslem part he was Christian, in the 
Christian part he was Armenian". He was never molested or arrested by the authorities 
but apparently was hit twice by the "militia". The Lebanese arabs in his neighbourhood 
wished the armenians people to join with them to fight, he had no desire to fight. 


Held: Application refused to proceed, the applicant is determined not to be a 


Convention refugee. "Persecution" must be shown to be conducted by the authorities in 
power in the country in respect of which the person claims to be a refugee, or with 
their tacit approval. No such proof was brought forward in the instant case. If the 


applicant is a refugee at all, of which there is little or no evidence, he is a refugee 
from a civil war, not a Convention refugee within the meaning of the Act. 


Mea Corman sm ii isMetl on Cnt Ae Comms oN rele vas=Puente, wiuen, de daliCruz “ve Ment. (L.A. Be 
79-1117), Houle, Tremblay, Teitelbaum, August 28, 1979 (See CLIC, No. 11.17, January 25, 
LIZO)-wndonaa, wMunieddine HAbdul Wahab) v. Mobel.(L.A.B. 179-9032), \Weselak, Davey, 
femtel baum aay sol om (SCC CLIC emNO. Jl/ pe OCEOber 97, 1979). 


Coram: J.V. Scott (Charrman), J.-P.) Houle and) R.7 fremblay Case heard: in Montreal, 
November 21, 1979 Judgment pronounced: November Os ees, Reasons by: J.V. Scott 
(in English; 5 pp.) \concurrediini by J.-P. “Houlesand jhe tremblay Decketenons 79-204 
BOC: yh Abdul Khalig 


REFUGEE - REDETERMINATION — MEMBER OF A POLITICAL GROUP —- CREDIBILITY 


The. applicant, a’citizen of Pakistan, is claiming refugee status on the ground ethat she 
waS an active member of the Pakistan People's Party for about four years. He was not 


involved beyond his village level. He says two of his brothers were also members of the 
Party during the same period and presumably after he left for Canada, have been harassed 
but his knowledge of their activity is indefinite. As evidence two letters were 


produced’ in which a warning is made to the applicant that he ~should not i return to 
Pakistan, and in which there is reference to policy inquiry. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. The information in one letter with respect to police inquiry is 
hearsay, there is no evidence of any communication with his brothers or with others in 
his family indicating any concern for his future in Pakistan. 


Coram: C.M. Campbell (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: in 
Vancouver, November 22, 1979 Judgment pronounced: November Yeoh MAS)TES) Reasons by: 
C.M. Campbell (in English; 4 pp.), concurred in by R. Tremblay and G. Loiselle Docket 


no.: 79-6233. 


14.14 Jose Salvador Ficciella Munizaga 
REFUGEE —- REDETERMINATION - FEAR OF PERSECUTION BECAUSE OF POLITICAL OPINION - 


Ag thOReayUPIKO | 7 Meuw | MMAR Tales MESSI Os S45 Sis Aa WOR Pil ss WeIReIINPILON) (NGS ISS oC - 
WOW, Go USBp So VOL, 


The applicant, a citizen of Chile, is claiming refugee status on the ground that because 
he was a sympathiser of the Allende government he was, after the coup, victim of several 
economical grievances. 


Held: Appeal refused to proceed and the applicant is determined not to be a Convention 
refugee. It is impossible to look into all business transactions of the applicant in 
his native country and pronounce whether he has real financial grievances against the 
present regime in Chile. Even if he had, it is not equivalent to persecution. It might 
be that because of his sympathies to the Allende regime, he was not given the same 
opportunities and patronage as he enjoyed during the Allende regime. He might be 
discriminated against by the Pinochet regime, however, discrimination is not persecution 
which is a key word in the definition of refugee. Furthermore, he remained in Canada 8 
months, illegally, before making any claim to refugee status. 


Villarroel, Alfredow Nelson sSalvatiierra voiM. Ext. SCs Abe nO mnA—5i/ 5-7/0) )\ ME eieatatey mmelraice: 
Kelly,, March 237) 1979 s(not weusreponted))i. 


Coram: F, Glogowski (Vice-Chairman), G. Loiselle and R. Tremblay Case heard: 
in Montreal, December 13, 1979 Judgment pronounced: December 13, 1979 Reasons 


by: F. Glogowski (in English; 3 pp.), concurred in by G. Loiselle and R. Tremblay 
DOCK GERNO Mem ol ee 


Pou S Nancy Ann _ Hamilton 


REFUGEE - REDETERMINATION - FEAR OF PERSECUTION FOR REASONS OF RELIGION, OF MEMBERSHIP 
IN A PARTICULAR SOCIAL GROUP AND OF HER POLITICAL OPINION - STATELESS - RENOUNCED TO 
BE ReG Mon ENON th a meUM iM hGRAN LONMACH , LI Onn O«Cel or Omi ss GeiD270 O56 SLO(LI(b), 27 (2), 70, 
peu 


The applicant is claiming refugee status on the grounds of persecution for reasons of 
religion, of membership in a particular social group and of her political opinion. She 
also claims that, she went to the United States Embassy in Ottawa where she signed a 
formal affidavit of her renunciation of her United States citizenship. She followed that 
by subsequent visits to the United States Consulate in Toronto, but her evidence is that 
she was not successful in receiving a document in this respect. 


Held: Application refused to proceed, and the applicant is determined not to be a 
Convention refugee. He fears of "persecution" for reasons of religion, nationalit 
MeMoerSh 1 Da wae DaGtUcular eSOClal JgGroupm Or political opimion as! recorded in’ ‘t 
transcript of the examination seem to be based not on facts but rather on h 
imagination and apparent persecution complex. 


Coram: F. Glogowski (Vice-Chairman), U. Benedetti and E. Teitelbaum Case heard: 
iM eLOLOncoO, Wecember 27,0979 Judgment pronounced: December 27, 1979 Reasons by: 


Hee clogoyski. (im English: §5 ) pp.) iiconcurredmammby 7 US) Benedetti (and) EB.) (Teitelbaum 
DOCKEEBNOn so oS. 


14.16 Gary Rydeard v. Minister of Employment and Immigration 

MOTION —- LATE FILING OF APPEAL -—- NOT INFORM OF TIME LIAITATIONS - CONTINUOUS INTEREST - 
TRANSL LEONA — lL MMTGRATLON @AGT -SuReosc.) 19707. Cot—2, SS. LS (L)' Cd), (2), = IMMIGRATION 
APPEAL BOARD RULES, RULE 4(2) -—- IMMIGRATION APPEAL BOARD RULES, 1978, RULES 8(2), 9 - 
UEMMEGRATION SAGE, —197/76,59-.C.. 1976-77," GC. 52, 1S2 7201)” —) IMMIGRATION "APPEAL. BOARD) ACT, 


RAS6es AY, Ga tase So IBGE) (ey) 


The applicant filed a motion for late filing of an appeal from an order of deportation. 
The grounds set out in the motion are that; (1) he was not informed of the time 
limitations for appealing, nor was he represented at his inquiry, (2) he showed a 
continuing interest in appealing by endeavouring to obtain assistance from the legal 
aid, (3) he has been a permanent resident of Canada since 1968 and all his immediate 
family including a son are Canadian citizens. 


Held: Motion dismissed. There is no principle of law which obliges an inquiry officer 
to advise a person who has declined to exercise his right of appeal of any time limit or 
other details relating to an appeal. He was informed of his right of appeal and when he 
stated he did not wish to appeal, the Special Inquiry Officer was under no further 
obligation in this regard. Procedural provisions are retroactive and the Board has 
jurisdiction to apply rule 8(2) of the Immigration Appeal Board Rules (1978), 
notwithstanding the fact that the deportation order was made before this rule was 
promulgated. However in this case, there are no grounds to do so. Late filing is not 
granted automatically. The applicant was in a penitentiary when the order of 
deportation was made and apparently he was still incarcerated at the date of the 
motion. He did not communicate with the legal aid until three months after he knew he 
had been ordered deported and made no further efforts to obtain legal assistance until 
almost a year after when he apparently communicated with his father's lawyer. 


Marsh) Vier UN ablisptte Orn le Ari eoo2/4 00% 


Coram: J.V. Scott (Chairman), F. Glogowski and R. Tremblay Case heard: in Ottawa, 
OcroOoery L277) 1979 Judgment pronounced: October 12, 1979 Reasons by: J.V. Scott 
Cine ng ish 4 Op. ipmCOnCUMEed man OyYN Eh. | Gllogowski sand) R. Tremblay Docket no.: 
79-3028 Counsel=<) J, ‘Willmot, Articling Student, for: the applicant; W.. Bernhardt, 


Esq., for the respondent. 


Lay Minister of Employment and Immigration v. Charajit Kaur Dhaliwal 


MOTION - MINISTER'S MOTION — JURISDICTION OF BOARD - SPONSORSHIP - REFUSAL SUBSEQUENT TO 
THE SPONSORED APPLICATION —- RIGHT OF APPEAL 


JURISDICTION OF BOARD - SPONSORSHIP - REFUSAL SUBSEQUENT TO THE SPONSORED APPLICATION —- 
RIGHT OF APPEAL 


SPONSORSHIP - JURISDICTION OF BOARD - REFUSAL SUBSEQUENT TO THE SPONSORED APPLICATION - 
RIGHT OF APPEAL - IMMIGRATION APPEAL BOARD RULES, 1978, RULE 41 -— IMMIGRATION ACT, 1976, 
S.C. 1976-77, C. 52, SS. 79(1), (2) — IMMIGRATION REGULATIONS, 1978, S. 6(1) 


The applicant, the Minister of Employment and Immigration filed a motion contesting the 
jurisdiction of the Immigration Appeal Board in an appeal by a sponsor on the ground 
that. the Notice of refusal 1s not a Notice cf retusall 10f Vax sponsoredmappl cations Lou 
landing since the said application was made subsequent to the said Notice of refusal. 
The applicant's counsel argued that since the letter of refusal predated the application 
for landing, there was nothing to refuse and nothing to appeal from. 


Held: Motion allowed. Notwithstanding the fact that the refusal may be based on 
section 79(1)(a), which it was here, the right of appeal arises not from a refusal of an 
application. to sponsor, but from a refusal of an application for Slandimq witons- 
sponsored. In the instant case, the refusal was premature; it is not a refusal of an 
application for landing and for the purposes of an appeal therefrom it is a nullity. 
However, in the circumstances, to preserve the rights of the applicant for landing and 
his dependents, the Board orders that the Minister of Employment and Immigration 
continue to process the application for landing. 


Sleiman, ROxanne Madeline v. M.E.I. (1.A.B. 78-6209), Campbell, Glogowski, Tremblay, 
Rebwuacy 26, Looe GSee Chi INO. Gre lo, AGUS tc 4mm) 6 


Coram: J.V. Scott (Chairman), F. Glogowski and E. Teitelbaum Case heard: in Ottawa, 
December 12, 1979 Judgment pronounced: December 12, 1979 Reasons. by: J.V. Scott 
(im English = 4 pp.) concurned in (by) Bs Glogowskiasandmatyme lente locum Docket no.: 
79-3024 Counsel: G.A. Goodes, Esq., for the applicant; D. Gilhooly, Barrister and 


SOMUGLEOr,, Lom ehetrespondenit. 


14.18 Eduardo Manuel Carreiro Andrade v. Minister of Employment and Immigration 


REMOVAL ORDER - PERMANENT RESIDENT —- CONVICTED OF SEVERAL CRIMES - IMMIGRATION ACT, 
1976, S.C. 1976-77, C. 52, SS. 27(1)(d)(ii), 72(1)(b) — NARCOTIC CONTROL ACT, R.S.C. 
1970, C.. Neayesoe 3 GLa (2) 


The appellant, a permanent resident, was ordered deported on the ground that he was 
convicted for the possession of a narcotic, possession for the purpose of trafficking, 
break and entry and robberies. 


Held: Appeal dismissed. The appellant has been before the courts regularly since he 
was eighteen. He shows no understanding of the cost to society, his family or himself. 
While he might be of some assistance in the support of his parents in the future, 
clearly his sister has and will continue to assume that responsibility. As well, there 
are other members of the family in Canada who could assist. He has not been able to 
reconcile the values of his family to his new environment. If he is returned to 
Portugal, he does have family there. 


Lee, Kai ve. M.E.1L. (F.C.As, .nO~- A-17-79), Kelady,. Urie,, Kerry) Ounen20 ao etna 
reported). 


F. Glogowski (dissenting) 


SO 


Having regard to all the circumstances of the case, the person should not be removed 
from Canada. 


1. * The appellant is a landed immigrant in Canada since April 17, 1972. 


The He lived in this country for over seven years and came to Canada with his family at 
the tender age of 15. 


Sir To some extent, he is a product of Canadian environment, as his family in Canada 
i.e. his vDarents, married brother and married sister who are much older than the 
appellant, are all decent and hard working and contributing members of the Canadian 
society. 


a" Although Mr. Andrade has a rather long criminal record, I do not consider him, 
having observed him in the witness box for several hours, to be a habitual 
criminal. 


De His work record appears to be fairly good. He never, except while in jail, was a 
public charge. 


He should be given a chance to prove to himself, to his family and to the Canadian 
community at large that he can rehabilitate and be a useful resident of Canada. I would 
direct that the execution of the removal order be stayed for two years. 


Coram: F. Glogowski (Vice-Chairman), (Dissenting), D. Davey and E. Teitelbaum Case 
heard: ain Torentko, August 1, 1979 Judgment pronounced: September 6, 1979 Reasons 
DYi aD. Davey 1 (tn English: 5 pp.) concurred) (in by B.oTeitelbaum Dissenting reasons 
bys Bs Glogowsk1" {2- pp. ) Docket ‘no.: 979-9131 Counsel: M.G. Bouchard, Barrister 


and Solicitor, for the appellant; W.A. MacIntyre, Esq., for the respondent. 


14.19 Sadi Altaji v. Minister of Employment and Immigration 


REMOVAL ORDER -—- PERMANENT RESIDENT - NOT A GENUINE VISITOR - CONVICTED OF A CRIMINAL 
OFFENCE - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 19(1)(c), (h), 76(3)(b) 


The appellant, a permanent resident, has been ordered deported on the grounds that he 
was found not to be a genuine visitor and that he was convicted of a criminal offence 
namely having cashed a blank cheque of $3,000.00 in the United States. The Board has 
first ordered a stay to the execution of the order of deportation in order that the 
appellant could solve his difficulties with the American government. He is a citizen of 
Jordan but on his way to the United States and Canada he stayed in Koweit and in 
Libanon. He was deported from the United States and he claims that he cannot return to 


either his country of origin or Koweit or Lebanon because of the civil war. 


Held: Appeal dismissed, stay of execution of the order of deportation cancelled and 
execution of the order of deportation directed as soon as reasonably practicable. It is 
quite possible that the applicant has a legitimate fear of returning in Fordan, Koweit 
or Lebanon Because of the situation of war in these countries but it is not a 
redetermination of a refugee claim that the Board has to decide in the instant case. 
There is also provisions that can be used by the appellant where he can choose a third 
country that would may be give him azylum. 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: in 
Montreal, February 14, April 3, May 8 and December 6, 1979 Judgment pronounced: 
December 6, 1979 Reasons by: J.-P. Houle (in French; 4 pp.), concurred in by R. 
Tremblay and G. Loiselle DOCKEERNO-s ey oO Counsel: W.J. Postelnik, Barrister 


and =solicitor, for the appellant; M.A. Kuliba, Esq., for the respondent. 


- ll - 


14.20 Julio Antonio Velasquez V. Minister of Employment and Immigration 


PROCEDURE - WHETHER NOTICE OF HEARING SENT TO THE COUNSEL INSTEAD TO THE APPLICANT IN 
ACCORDANCE WITH RULE 24 - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 45(1), 70, 71, 
78, 79 - IMMIGRATION APPEAL BOARD RULES, 1978, RULE 24 


The applicant has filed an application to refugee status which have been allowed to 
proceed. The first hearing had been adjourned because the applicant's counsel had not 
received the Notice of hearing, at the second hearing the applicant was not present and 
neither his counsel nor the Minister's counsel covld give any reason for this absence. 
The Board's order adjourning to a subsequent date and the Notice of the next date of 
hearing were sent to the applicant's counsel and not to the applicant personally. 


Held: Appeal dismissed. The applicant did not inform his counsel nor the Board of his 
whereabouts and had not mandated his counsel to explain his absence. Furthermore, his 
counsel did not hear from his client since the first hearing. 


G. Loiselle (dissenting) 
The applicant was not informed personally of the subsequent date of hearing, his counsel 
was the only one informed. I would give another opportunity to the applicant, if he 


communicates either with his counsel or the Department in order to hear his explanations 
on why he did not communicate with his counsel since the first hearing. 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle (Dissenting) Case 


heard: in Montreal, November 8, 1979 and January 9, 1980 Judgment pronounced: 
Wantiars vino pe aoO Reasons _by: Ji,—P.) “Houlese( in) Erench; = 45) pps) meECOncUbrecm—n nemDy, 
R. Tremblay Dissenting reasons by: G. Loiselle (3 pp.) DOCKEES NOs) eo — 04a 


Counsel: P. Duquette, Barrister and Solicitor, for the applicant; M.A. Kulba, Esq., for 
the respondent. 
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SPONSORSHIPS 


Toh, Margaret Quai Van v. Minister of Employment and Immigration 
Thind, Sagudarpal Kaur v. Minister of Employment and Immigration 
Kang, Surinder Kaur v. Minister of Employment and Immigration 
Chan, Wai Har v. Minister of Employment and Immigration 

Bauchman, Cynthia Leigh v. Minister of Employment and Immigration 
Gill, Jashmir Kaur v. Minister of Employment and Immigration 
Simkhaev, Eleanor v. Minister of Employment and Immigration 
Ramcharan, Banmati v. Minister of Employment and Immigration 
Shakiri, Rasim v. Minister of Employment and Immigration 


REFUGEES 


Diaz, Luis Alfredo v. Minister of Employment and Immigration 

Kamel, Victor Fathy 

Lazo Klopping, Gabriel Antonio 

Tokcan, Huseyin Turgay and his wife Tokcan, Ilknur 

Ibarra Verdejo, Ambrosio Hernan v. Minister of Employment and 
Immigration 

Narine, Azam Faceed v. Minister of Employment and Immigration 
Leiva-Sanchez, Octavio Enrique 

De Villarreal, Veronica Maria Rodriguez v. Minister of Employment and 
Immigration 


REMOVAL ORDERS 


Goncalves, Lourenco Antonio v. Minister of Employment and Immigration 
Santos, Manicito Vicedo Jr. v. Minister of Employment and Imnigration 
Da Costa, Francesco Araujo v. Minister of Employment and Immigration 


JURISDICTION OF BOARD 


De Villarreal, Veronica Maria Rodriguez v. Minister of Employment and 
Immigration 
Da Costa, Francesco Araujo v. Minister of Employment and Immigration 


EVIDENCE 


Ibarra Verdejo, Ambrosio Hernan v. Minister of Employment and 
Immigration 


be 


Sea: Margaret Quai Van Toh v. Minister of Employment and Immigration 


SPONSORSHIP - IDENTITY AND RELATIONSHIP OF SPONSOREE - ADOPTION - FOREIGN LAW —- PROOF - 
IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, C. I-3, S. 17 


The appellant filed an application to sponsor the application for landing in Canada of a 
person she claims is her adopted daughter. The application was refused on the ground 
that there was not sufficient evidence establishing the identity, age, family 
relationship of the sponsoree. As evidence produced supporting the adoption, there were 
two statutory declarations made by a man, living in Malaysia, in the village where the 
sponsor and sponsoree come from; one declaration stating that he attended a dinner anda 
celebration in honour of the adoption and the other statutory declaration in the same 
terms but including the birthdate of the purported adopted child. The year shown is 
consistent with the birthdate shown on the application. There is no supporting evidence 
from any member of the family. A Deed of Adoption was also produced but it does not 
mention an earlier adoption by custom. At the time the Deed was made, the daughter was 
fifteen years old, and was living with her grandmother. As evidence was also produced a 
letter from the office of the Chief Minister of Malaysia declaring the Deed of Adoption 
to be void ab initio under Sabah Law. This was not challenged by the appellant. A 
reply to this letter was produced confirming that a custom adoption was valid, as well 
as a statutory declaration from an advocate of the High Court in Malaysia confirming 
that the adoption according to Chinese customs has been recognized by the Court in 
Malaysia. A professor of Sociology, a specialist in Chinese society, gave also evidence 
to the same effect, at the hearing. 


Held: Application refused. If indeed an adoption took place in a ceremony carried out 
in accordance with Chinese custom it is reasonable to expect’ the objective to be a 
parent/child relationship and that such would have developed between the sponsor and the 
sponsoree. The professor spoke of the celebration making the transfer of the child and 
the obligation from one family to the other. There was no evidence if ever the sponsor 
lived with the sponsoree. On entering Canada she declared her mother and not her 
alleged daughter, as her closest relative. A year or two later, she unsuccessfully 
sponsored for admission into Canada a niece rather than her alleged daughter. There are 
discrepancies relating to the date of the customary adoption, discrepancies in the 
declaration made by the family friend and the sponsor herself. There is no evidence 
that a mother/daughter relationship exists or has ever existed between the appellant and 
the sponsoree, although a relationship appears to have existed between the child and her 
grandmother. Accordingly, the Board does not accept that an adoption in accordane with 
local custom ever existed. 


Coram: C.M. Campbell (Vice-Chairman), U. Benedetti and R. Tremblay Case heard: 
in Vancouver, October 237, 1979 Judgment pronounced: October 24, 1979 ~ Reasons by: 
GoM. CampbeliaGn. EngiishsesS pp), "concurreds in) MbyasUce Benedetti Cah ommuluae money 
Docket no.: 78-6095 Counsel: A.J. Lee, Barrister and Solicitor, for the appellant; 


D.M. Hanbury and I.D. Munn, Esq., for the respondent. 


use 2 Sagudarpal Kaur Thind v. Minister of Employment and Immigration 


SPONSORSHIP - RELATIONSHIP OF SPONSOREE - MISREPRESENTATION OF A MATERIAL FACT - 
CREDIBILITY = EMMIGRATION) ACT, 1976, S.C. 1976—77, Ceuo2, S993) 7 C2) (dy 19 


The appellant filed an application to sponsor the application for landing in Canada of 
her husband which application was refused on the ground that the sponsoree had not 
answered truthfully all questions put to him by the visa officer, relating to his 
admissibility, including satisfactory evidence to establish his relationship to the 
sponsor. 


Held: Appeal dismissed. Both the sponsor and the sponsoree are without credibility and 
the Board finds no basis for reversing the decision of the visa officer. The appellant 
is in Canada alone having cut her ties with her only relative, an uncle, and there is no 
impediment to her returning to her native country and her family in India if she so 
chooses. 


Coram: C.M. Campbell (Vice-Chairman), U. Benedetti and R. Tremblay Case heard: 
imEeVancouver, October 25; ° 1979 Judgment pronounced: October 25, 1979 Reasons by: 
€.M. Campbell (in English; 4 pp.), concurred in by U. Benedetti and R. Tremblay 
Docket now: (79-6123 Counselis | PR. Mrandya,) Barrrster ‘and Solicitor, for the! appellant; 


D.M. Hanbury, Esq., for the respondent. 


US i383} Surinder Kaur Kang v. Minister of Employment and Immigration 
SPONSORSHIP - SPONSOREE DID NOT ANSWER TRUTHFULLY ALL QUESTIONS - MATERIALITY - 
EMMEGRALLONS TAG. 00 19)),6, aoe oe LO O—7 tart Ge mi O2 pn Soe 95 )ye 2oC2)(d),. 79 —) EMMIGRATTON 


REGULATIONS, 1978, S. 5(1) 


The appellant filed an application to sponsor the application for landing of her father 
and his six dependants. The application was refused in respect of the father in that he 
did not answer truthfully all questions put to him by a visa officer, and especially 
with respect to the ages of himself and his wife. 


Held: Appeal dismissed. The failure of not having answered truthfully all questions in 
relation to the ages is material even if section 5(1) of the Immigration Regulations, 
1978 provides that parents that are being sponsored are not restricted by their own 
age. This does not release an immigrant from honestly declaring his age as required on 
the several documents where this is required. 


Coram: DIN amOCOLCmnCChawrMann, GM. mcanpbelimaandmnH. Tented baum Case heard: in 
Vancouver, November 28, 1979 Judgment pronounced: November 28, 1979 Reasons by: 
Ce MCAD DCH (iiimmninGliiShra4 WDD sn ies CONCULHCGME ME bDYylnd.Via SCOP ands: Big, Teitelbaum 
Docket no.: 79-6113 Counsell: D.P.. Panda wesai., form the appellant: 9DoM. Hanbury), 
Esq., for the respondent. 


Sie4 Wai Har Chan v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE CONVICTED OF CRIMINAL OFFENCES - HUMANITARIAN AND COMPASSIONATE 
CONSIDERATIONS — IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 19(2)(a), 79 


The appellant filed an application to sponsor the application for landing in Canada of 
her parents and her brother. The application was refused in respect of the father on 
the ground that he was convicted of crimes, namely simple larceny and five convictions 
for smoking opium. The appellant's evidence is that her father did not smoke opium 
since 1976. There is a letter from the Society for the Aid and Rehabilitation of Drug 
Addicts of Hong Kong to the effect that the sponsoree is free from narcotics at present. 


Held: Appeal allowed on equitable grounds. Seven of the eight children of the 
sponsoree are established in Canada with their individual families. heel Se eenit are Ly 
consistent with the spirit of the Immigration Act that the mother and father be admitted 
to this country to spend their retirement years surrounded by and in the care of their 
children. It is egually appropriate that the youngest in the family be admitted with 
them to join his brothers and sisters in Canada. 


Coram: C.M. Campbell (Vice-Chairman), A.B. Weselak and D. Davey Case heard: 
in Vancouver, January 14, 1980 Judgment pronounced: January 14 ,1980 Reasons by: 
Cetin Campbeds s(n haglrshrr 3) PD.) econcurred an bySATB. Wesellak and De) Davey Docket 
no.: 78-6206 Counsel: DewunG eBamclster sand sSolicrtor,, for the vappellanity) 1. D. 


Munn, Esq., for the respondent. 


us} aS Cynthia Leigh Bauchman v. Minister of Employment and Immigration 


SPONSORSHIP -—- SPONSOREE CONVICTED OF A CRIME - REHABILITATION - IMMIGRATION ACT, R.S.C. 
1970, C. I-2, SS. 5(d), (t) - IMMIGRATION REGULATIONS, PART I, S. 28(1) - IMMIGRATION 
APPEAL BOARDBAG DL ivcc.s Cath lo 1 Umi Geum 5), mole mnin/, 


The appellant filed an application to sponsor the application for landing in Canada of 
her husband which application was refused on the ground that the sponsoree has been 
convicted of a crime, namely issuing cheques without sufficient funds. 


Held: Appeal allowed on equitable grounds. The sponsoree's conviction occurred almost 
5 years ago. His work record is admittedly dismal. However, the sponsor said he has 
given her moral support and assisted her at home while she attended school. She is 
anxious that he become the main income earner and to this end he is enrolled in an 
introductory radio, T.V. and film course. She is prepared to finance him with help from 
her family if needed. Together they plan to share the responsibility of child care. 


C.M. Campbell (dissenting) 


I would dismiss the appeal. If the sponsoree is to become the "main income earner" his 
record suggest his chances of achieving this goal are better in the United States than 
they are in Canada. He appears to have close family ties in that country and some 
possibility of support. The sponsor says her family in Canada is close but there is no 
evidence of a compelling relationship, and she is prepared to follow her husband. it 
find no circumstances to justify the granting of special relief. 


Coram: C.M. Campbell (Vice-Chairman), (Dissenting), A.B. Weselak and D. Davey Case 

heard: in Vancouver, January 15, 1980 Judgment pronounced: einibiehay Itsy LIS 70) 
Reasons by: D. Davey (in English; 5 pp.), concurred in by A.B. Weselak Dissenting 
reasons by: GuMamacampbe lela (2) “ppl. ) Docket no.: 78-6107 Counsel: Dg WALeh Sp 


Barrister and Solicitor, for the appellant; D.M. Hanbury, Esq., for the respondent. 


P5356 Jashmir Kaur Gill v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE NOT GENUINE IMMIGRANT —- IMMIGRANT ACT, 1976, S.C. 1976-77, C. 
BWAi S65 USPC A EKA), 


The appellant filed an application to sponsor the application for landing of her father 
which application was refused on the ground that he was not seeking lawful permission to 
come into Canada to establish permanent residence. There is a statutory declaration 
prepared by an Immigration officer and signed by the father to the effect that the only 
purpose of the parents for coming to Canada was to get a job and a permanent status for 
their. son, and once that purpose is achieved jthey |) would return "to, Indra. Their 
intentions are further re-inforced by the fact that they had not sold nor intended to 
sell their property in India before leaving for Canada. At the hearing there were 
testimonies from the sponsor and her husband to the effect that the parents wanted to 
come Over here to stay. There was also at the hearing another affidavit signed by the 
father where he says that the first statutory declaration did not truly represent the 
interpretations of the statements he made. His statements have either been partially 
recorded or distorted. He also stated that he had not sold his house because he kept it 
fom his Oldem sons thatware Stila iving ane rnoimar 


Held: Appeal allowed. It is true that the viva voce testimony of the sponsor and her 
husband as to the intention of the parents is hearsay, but it is corroborated by the 
father's second affidavit. The cumulative effect of this is to outweigh the first 


statutory declaration, and it must be noted that the father's explanation as to why he 
did not intend to sell his land in India is perfectly reasonable. 


C.M. Campbell (dissenting) 


The issue is one of credibility. The father, his daughter and her husband are all 
interested in the welfare of the son. The father's second affidavit and the statements 
of the other two alone do not, for me, have sufficient’ ¢redibility to justify. my 
reversing the decision of the Immigration officer. 


Coram: Ue smecOur. (Charrman), C.M. “Campbell (Dissenting) and E. Teitelbaum Case 

heard: in Vancouver, November 26, 1979 Judgment pronounced: danvasy 22, L980 
Reasons by: J.V. Scott (in English; 8 pp.), concurred in by E. Teitelbaum Dissenting 
reasons by: C.M. Campbell (2 pp.) DOCKGEENO. sa io —ougLS Counsel: D.P. Pandia, 


EsSg., for the appellant; D.M. Hanbury, Esq., for the respondent. 


Sie Eleanor Simkhaev v. Minister of Employment and Immigration 
SPONSORSHIP - SPONSOREE WOULD BE A PUBLIC CHARGE - HUMANITARIAN AND COMPASSIONATE 


CONSIDERATIONS - REUNIFICATION OF FAMILY - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, 
SS. 19(1)(a), (2)(d), 79 -— IMMIGRATION REGULATIONS, 1978, S. 6(1)(a) 


The appellant filed an application to sponsor the application for landing in Canada of 
her parents and her brother. The application was refused in respect of the brother on 
the ground that he was suffering from a health impairment, namely muscular problem, 
which would cause excessive demands on health services. ASiassGesumta Or ethic arerits alls 
his parents were also prohibited from entry into this country because the brother was an 
accompanying dependant of the father. 


Held: Appeal allowed on equitable grounds. The witnesses felt that with proper 
guidance and education the sponsoree could become self-supporting by either obtaining 
employment at home or in the field of teaching. All the three sisters in Canada 


appeared to be reasonable well-off, they filed affidavits together with their husbands 
Outlining their assets and also undertaking to see that the sponsorees did not become a 
public charge. Upon their arrival in Canada, the sponsor stated that she had adequate 
accommodation to house her parents and her brother. It appear to the Board to be a 
close knit and responsible family who have a sincere desire to have the remainder of 
their family reunited with them in Canada. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and D. Davey Case heard: in 
HOLORtCO, | Hebruarys 6, 1960 Judgment pronounced: February 6, 1980 Reasons by: 
A.B. Weselak (in English; 4 pp.), concurred in by U. Benedetti and D. Davey Docket 

no.: 79-9460 Counselis i. plLaback, s8Sd.,.£OG etnemappellants= &. Willtrams, Esq.), EOr 
the respondent. 


5.0 Banmati Ramcharan v. Minister of Employment and Immigration 


SPONSORSHIP -—- SPONSOREE ALREADY DEPORTED FROM CANADA —- CONSENT OF MINISTER FOR RETURN — 
SINCERITY OF SPONSOREE — IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, S. 79 


The appellant filed an application to sponsor the application for landing in Canada of 
her husband which application was refused on the ground that the sponsoree had already 
been deported from Canada and does not possess the consent of the Minister to return. 


Held: Appeal dismissed. The Board is inclided to concede the sincerity of the marriage 
of the sponsor to the sponsoree but is not inclined to do so as far as the marriage of 
the sponsoree to the sponsor is concerned. His evasion and deception of the Immigration 
authorities in Canada and the United States for the past ten years do not incline the 
Board to feel that he is deserving a special relief. The sponsor stated at the hearing 
that if the application of the sponsoree was not approved she would go to Guyana to 
reside with him. Both the sponsor and sponsoree still have relatives in Guyana and the 
Board is not inclided to feel that it would be unusual hardship for them to return to 
Guyana to cohabit together. 


an 


Coram: A.B. Weselak (Vice-Chairman), D. Davey and E. Teitelbaum Case heard: in 


TOLOnNtO, | February sllc7 Ls. o0 Judgment pronounced: February 18, 1980 Reasons by: 
A.B. Weselak (in English; 4 pp.), ‘conclrred In) by D. Davey and EB. Teitelbaum Docket 
no.: PES Counsel: M. Drukarsh, Barrister and Solicitor, for-the appellant: 


J.D. Taylor, Esq., for the respondent. 


Reasons from the Bench 


Summary by the Editor 
LS5,9 Rasim Shakiri v. Minister of Employment and Immigration 


SPONSORSHIP — SPONSOREE WOULD BE A PUBLIC CHARGE, THIS ALLEGATION SHOULD BE INCLUDED IN 
THE MEDICAL, GCERELELTCATER—  UMMIGRATION TACT, 1976); S36.) 1976-77 Com 2 Seen 


Held: Appeal allowed on legal grounds. It is obvious that neither of the medical 
certificates have the concurrence of a second medical officer, nor do they specify that 
this person is likely to be a danger to the public or that her admission would cause or 
might reasonably cause or be expected to cause excessive demands on health or social 
services. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and E. Teitelbaum Case heard: 
in Toronto, February 19, 1980 Judgment pronounced: February 19, 1980 Reasons from 
the Bench _ by: A.B. Weselak (in) Englishs 2 Mipp))" concurred in by 0. sBenedet cimand 
E. Teitelbaun Docket no.: 79-9108 Counsel: (2. Caskie, “Esq. £Ou, the tappe Mang: 


De. Zaylon, Esa. ,, Lor wtheyrespondent. 


1510 Luis Alfredo Diaz v. Minister of Employment and Immigration 


REFUGEE -— REDETERMINATION - MEMBER OF A POLITICAL GROUP — CREDIBILITY - IMMIGRATION ACT, 
1976,'S2C. 3976-77, Cc. 52, SS.) 27(2) (b), (e), 4579707771) —  LMMIGRATIONSACT unc Comlo7ue 
Oe Use Se We) 


The applicant, a citizen of Argentina, is claiming refugee statuts on the ground 
that after the coup in 1976, he lost his job because he was a delegate of the syndicate 
which syndicate had taken position against the coup. He was never interrogated nor 
arrested. 


Held: Appeal having been allowed to proceed, the applicant is determined not to be a 
Convention refugee. There were contradictions between the declaration under oath and 
the applicant's testimony at the hearing. 


Villarroel, Alfredo Nelson Salvativerra and Mono. Gh. @ oA, now A573 —7/'S)), eeratccr ls Uiniker, 
Kelly, March 23, 1979 (not yet reported). 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: in 
Montreal, sJiwilvaoy, LoS Judgment pronounced: July 5, 1979 Reasons by: R. Tremblay 
(in French; 3. pp. ),. ‘concurred Gin by \Ju=-P." Houle Vand eG.) Logeet le Docket no.: 
79-1029 Counsel: WG. Morcis,, Barrister fand) )SolLcrron ho mm le mci le lccinitt 


J.R. St-Louis, Esq., for the respondent. 


UA ea Victor Fathy Kamel 


REFUGEE —- REDETERMINATION - FEAR OF PERSECUTION BECAUSE OF RELIGIOUS OPINION - EVADING 
PILIZARY (SERVICE = | TMMIGRATION ACT, 1976," 5.C. 1976-77, C.- 52, SS. 2, 45, 70, 71 


The applicant, a citizen of Egypt, is claiming refugee status on the ground that because 
he was a Christian in a Muslim majority environment, he was often threatened as a 
student. The Muslim students were trying to convert the Christian students to the 
Muslim religion, by offering money or marriage with Muslim girls. He fled his country 
to avoid his military service and on his way to Canada he passed through at least five 
countries without claiming refugee status. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. There is no doubt that the applicant will be punished upon his 
return in his country but ,all citizens in the same situation would have the same 
Punishment. No article of the Convention provides for army deserter or for 
conscientious objector. 


Coram: J.V. Scott (Chairman), R. Tremblay and G. Loiselle Case heard: in Montreal, 
August, 1, 1979 Judgment pronounced: August 1, 1979 Reasons by: R. Tremblay (in 
French; 5 pp.), concurred in by J.V. Scott and G. Loiselle Docket no.: 79-1104. 

ISG 174 Gabriel Antonio Lazo Klopping 


REFUGEE —- REDETERMINATION - MEMBER OF A POLITICAL GROUP - IMMIGRATION ACT, 1976, S.C. 
1976-77, C. 52, SS. 70, 71 - IMMIGRATION REGULATIONS, 1978, S. 40 


The applicant, a citizen of Chile, is claiming refugee status on the ground that after 
the coup in 1973, he was arrested and questioned twice. He also was searched at his 
home and at his business, by the militaries who were looking for arms. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. During the two years he operated his store he was searched by the 
militaries but seven months before he closed it voluntarily there were no more of these 
visits. Difficulties suffered by members of his family had no relationship with hin. 


Coram: J.V. Scott (Chairman), R. Tremblay and G. Loiselle Case heard: in Montreal, 
Auguste 2). 1979 Judgment pronounced: August 2, 1979 Reasons by: G. Loiselle (in 
French; 4 pp.), concurred in by J.V. Scott and R. Tremblay DOCKEERNOs 9-099" 

sy ARS! Huseyin Turgay Tokcan and his wife Ilknur Tokcan 

REFUGEE - REDETERMINATION - FEAR PERSECUTION BECAUSE FATHER IS A MEMBER OF THE 
OPPOSITION IN THE TURKISH PARLIAMENT - CREDIBILITY —- IMMIGRATION ACT, 1976, S.C. 


OT O—Tilig Catia iy moos el) nad O 


The applicant, a citizen of Turkey, is claiming refugee status on the ground that 
because his father was a member of the opposition in the Turkish parliament, he was 
persecuted. He stated that he was beaten by the police, but never arrested, had his own 
business, and owned about 35 acres of land. He claims that when he worked he had found 
that his office had been ransacked and in shambles, he was, when looking for decent 
locations, refused office space, on the basis of his political connections, and also he 
was refused jobs for the same reasons. The female applicant based her claim on that of 
her husband, although she was represented by counsel at her examination under oath. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. His claim to be a Convention refugee is completely frivolous and an 
abuse of process. There is no evidence of persecution, his difficulties, in obtaining a 
municipal or government job may indicate that a system of political patronage exists in 
Turkey but no more. Furthermore, he waited over a year before applying for refugee 
status in Canada. 


In the circumstances of the case, the examination of the wife sufficiently complied with 
the requirement of section 45(1) of the Immigration Act, 1976 that a person claiming to 
be a Convention refugee "shall be examined under oath by a Senior Immigration Officer 
respecting his claim”. 


Coram: JoeVe Scout, Chaiuman)), 2 As...  Wweselak “andar. | termtelbaum Case heard: in 
Toronto, November 20, 1979 Judgment pronounced: November 20, 1979 Reasons by: 
JsVie SCOLE) (nv ENGIMSh Om Dp.) je icOncurred /1n. bywACB wesc lal kauc nicliierems ClnmcrluocnUit Docket 


noe: 79-9082. 


1S YG AY: Ambrosio Hernan Ibarra Verdejo v. Minister of Employment and Immigration 


REFUGEE —- REDETERMINATION - MEMBER OF A POLITICAL GROUP - EVIDENCE - CREDIBILITY 


EVIDENCE - CREDIBILITY - REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP —- 
EMMIUGRA TI ONSAGT 19) OG, tos Cen Lo 1 O-=Uili, Cant 2p NOSimee (C14), ma eee Ome 


The applicant, a citizen of Chile, is claiming refugee status on the ground that he 
always through his studies and his work has been an active member of the Communist 
Party. He was, in 1970, a professor and later became a cameraman, he was filming 
Situations of the agrarian reform undertaken by the Allende's government. ae WOR. WHS 
started to work for the "résistance" and wrote pamphlets of propaganda for circulation. 
As a result of all these activities, he was in 1978, victim of multiple harassments and 
maltreatments. 


Held: Application having been allowed to proceed, the applicant is determined to be a 
Convention Refugee. The evidence adduced: was “uncontradicted, the “arrests and 
maltreatments suffered by the applicant were confirmed by his wife's testimony. 


inzunzasOrellana, RicardomAndres, ve WMon Is (by C.Aln, a nOsn eA 9-17,9)) pk Gun viet aul Gime ciNy 
July 25, 1979 (not yet reported). 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: in 
Montreal, November 20, 1979 Judgment _ pronounced: November 21, 1979 Reasons by: 
J.-P. Houle (in French; 9 pp.), concurred in by R. Tremblay and G. Loiselle Docket 

NOs 79-1048 Counsel: Pe. Duquette, Barrister land Solicitorn, Lor senes applicant, 


M.A. Kulba, Esq., for the respondent. 


See S Azam Faceed Narine v. Minister of Employment and Immigration 


REFUGEE —- REDETERMINATION - MEMBER OF A POLITICAL GROUP 


The applicant, a citizen of Guyana, is claiming refugee status on the ground that 
because he “was an active ~member 9of | the Progressive |wYouth Organization ines che 
distribution of literature and the preparation for meetings, he was victim of multiple 
harassments. He thens wet e che country ine l97/Sevands ereturmed si lcicum ex © lsGnmnt in cmmmnoN 
election. He immersed himself in party activity, carrying out all of the tasks to be 
expected of a dedicated party worker, including an active public role in the polling 
station on election day. When the election was over, he stole the ballot box. He then 
went into hiding and later fled the country. 


Held: Application having been allowed to proceed, the applicant is determined not to be 
a Convention refugee. The applicant fled his country because he stole a ballot box, not 
because of his political activity during that 1973 election. This activity gave him no 
problem at that time. When in flight, he never sought refugee status in any of the 
countries through which he passed. The Board agrees that he is. probably wanted in 
Guyana and that he may face punishment but if so this is related to criminal activity. 
The freedom with which he operated during the 1973 election does not support a 
well-founded fear of persecution for political activity. 


Coram: C.M. Campbell (Vice-Chairman), U. Benedetti and R. Tremblay Case heard: 
in Winnipeg, November 1, 1979 Judgment pronounced: December 5, 1979 Reasons by: 
C.M. Campbell (in English; 6 pp.), concurred in by U. Benedetti and R. Tremblay Docket 
no.: 79-6140 Counsel: Umgecunn ; BaLwester wand “Solvertor, for the “applicant: 7l.D. 


Munn, Esq., for the respondent. 


LiSieot'6 Octavio Enrique Leiva-Sanchez 


REFUGEE - REDETERMINATION ~- MEMBER OF A POLITICAL GROUP — COMMON KNOWLEDGE —- CREDIBILITY 
= Ty VUkCIeeU ON) Neb NOW 5 Soo WRT (ea arene SEG Zl) ae TAU Al 


The applicant, a citizen of Chile, is claiming refugee status on the ground that because 
of his political activities he was arrested, detained, beaten, interrogated and 
maltreated. 


Held: Application refused to proceed and the applicant is determined not to be a 


Convention refugee. The way the applicant says he obtained his passport and the 
acquired knowledge of the Board relating to the obtention of a passport do not 
coincide. Also if the Chilean authorities did order the applicant to report every 


Thursday after his release and not to leave Santiago, and did in fact consider him to be 
of such importance as to keep under surveillance, it would not have been possible for 
him to obtain an exit visa from the police officer at the Santiago airport to travel to 


Canada. The Board is, therefore, of the opinion that the applicant's story lacks 
credibility. 

Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and E. Teitelbaum Case heard: in 
Mononto;,  sanvacye. 29, 1979 Judgment pronounced: January 29, 1979 Reasons by: 


U. Benedetti (in English; 10 pp.), concurred in by A.B. Weselak and E. Teitelbaum 
DOcKketenOc- so 996. 


1S y/ Lourenco Antonio Goncalves v. Minister of Employment and Immigration 


REMOVAL ORDER - PERMANENT RESIDENT -— MISREPRESENTATION OF A MATERIAL FACT —- IMMIGRATION 
iNet UNIS Sele> UO Siie (ee S745 SSG AOA Sein 


The appellant, a permanent resident, was ordered deported on the ground that he was 
admitted into Canada by reason of misrepresentation of a material fact, namely he did 
not revealed that he was married on his application for admission. 


Held: Appeal dismissed. The appellant obtained his admission by false representation 
OfMhis marital status, In that he stated to the Immigration authorities that he was 
single whereas he was married and further he had a son born of this marriage. The 
marital status is a material fact and misrepresentation of it will bring into play the 
consequences of the Act. 


Headian Vv. M«Mets.ilt t.Awc, 41 /1490% Khan, Safdar Abdulidah Vv. M.MeI..(1.a.B. 76-9350.), 
Weselak, Benedetti, Petrie, March 9, 1977 (not yet reported); M.M.I. v. Brooks [1974] 
SoEoRs ~~ UHOn BS AWyelnsikso (Ae) Sew Ss  inlecyitca, dskebalevieer jaulpijayeycem Sia Hilal mn Gr GcrNoe. | peters 
A-559-76), Jackett, Urie, MacKay, January 11, 1977 (not yet reported); Hilario, Mario 
Santiago v. M.M.I. (F.C.A., no. A-84-77), Heald, Urie, MacKay, September 27, 1977 (not 
yet reported). 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: in 
Montreal, November 21, 1979 Judgment pronounced: November 21, 1979 Reasons _ by: 
J~-P. Houle» (in French: 55 pp.) .concurGceds inl (by eR. iremblaveandmaG ae Onse Nuc Docket 

no.: TI 056 Counsel: S. | Moreau,  Barnistern Vand) (Solrevtor, Jone thes rapoeuiiamnty 


J.R. St-Louis, Esq., for the respondent. 


LSS Manicito Vicedo Santos, Jr. v. Minister of Employment and Immigration 


REMOVAL ORDER — PERMANENT RESIDENT - MISREPRESENTATION OF A MATERIAL FACT — NOT FREE TO 
HARRY —SEMMEiGRATIEONSAGCL ; mel 917 Opi oie Coto Oil pa Goll cio emerat/a ele) Geo) 


The appellant arrived in Canada after having been sponsored as a fiancé, was married and 
was granted landed status. Shortly after he was married to the girl who was his sponsor 
and, she, having learned that her husband was already married, filed an affidavit in 
which she declared that when she sponsored her husband she did not know he was not free 
to marry and that he had told her he had used her to gain permanent resident status in 
Canada. 


Held: Appeal dismissed on legal grounds. All documentation relating to the appellant's 
admission to Canada shows him to be single. The marriage contract, coupled with the 
evidence relating to the country's marriage laws and procedure given by the priest who 
Married the couple established to the satisfaction of this court that he was in fact 
married. The Board finds that the appellant was granted landing by reason of 
misrepresentation of a material fact exercised by himself. Since the appellant was not 
free to marry he was not sponsorable as a fiancé. Accordingly he was not admissible 
under any circumstances as a member of the family class. The provisions for special 
relief are therefore not available to him. 


Coram: JoVeMmocoucum (ehaurmani);o Geil. eCamMmpbedely anc alam eunte oasclclml Case heard: in 
Vancouver, November 27, 1979 Judgment pronounced: November 28, 1979 Reasons by: 
C.M-y i Ganpbelle (anv Engiush; 94 pp.)), ~concusred Mian byii dio COt te manG mer mE ned mend ociunnn 
Docket no.: 79-6082 Counsel: GsG. “Goldstein, Baccister sandersoLicieo ma meO Gamcae 


appellant; F.D. Craddock, Esq., for the respondent. 


Stee Veronica Maria Rodriguez De Villarreal v. 
Minister of Employment and Immigration 


JURISDICTION OF BOARD - LATE FILING OF APPLICATION - MEANING OF THE WORD "MAKE" — 
"PRESENTER" ~ IMMIGRATION ACT, 1976, S.Cs 1976-19,. °C. (52) SS 2G) ees 7 0i ny eee 
IMMIGRATION REGULATIONS, 1978, S. 40 — JUVENILE DELINQUENTS ACT, R.S.C. 1970, C.J.3, 
SS) 371) ents) 


At the beginning of the hearing, the counsel for the respondent contested the 
jurisdiction of the Board to hear the application. He pointed out that although it 
would appear that the applicant signed her application on the sixth day after she was 
informed of the Minister's refusal, she did not serve this application on an Immigration 
officer until two days later, the eighth day after she was informed. She was, according 
to him, outside the seven day period prescribed by Regulation 40(1), being one day late 
in making her application. 


Held: The Board has jurisdiction to deal with the matter. The “word simake: aa 
"présenter" in sections 70(1) of the Immigration Act, 1976 and 40(1) of the Immigration 
Regulations, 1978 must be interpreted as widely as possible in order to insure that 
there is no denial of the right of a refugee ‘claimant, to “apply tom thes soanam or 
redetermination. The applicant "made" her application within the prescribed period of 
seven days, having signed it on the sixth day, and she served it on an Immigration 
officer within a reasonable period thereafter. 


a Pe 


Saiet Mattove Me iwl. 2oteAetie, J9Z/201¢ Rs Ve Boisvert, Qué. C.5., April 12, 1978 - 
A500 —S6-O00012—78); ean senglvon /translatiom of the judgment is published in (1979) 44 
Co CaG mm CC) moUs MBDOUS VCR tL MV hoy OU, Cave, eWanlany, 22, 1979 —| 500—10-000134-7381> an 
bnglish trans laetlonror thes judgmenta1s published in (979) 44 €.€.C.. (2d) 573. 


REFUGEE — REDETERMINATION - MEMBER OF A POLITICAL GROUP -—- CREDIBILITY 


The applicant, a citizen of Chile, is claiming refugee status on the ground that because 
she was an active member of the Socialist Party, she was victim of multiple harassments 
and maltreatments. 


Held: Application having been allowed to proceed, the applicant is determined not to be 
a Convention refugee. She is a credible witness, while part of her motive for leaving 
Chile and coming to Canada may have been to find her husband, her testimony regarding 
Eom iCOndatLOnS ms OLmner, wliltTe mn Iingchisle “abter 1975 ts) isuch vas! oO) bring” her within “the 
definition of Convention refugee. 


Coram: “J.V. Scott (Chairman), Js-P. Houle) and R. Tremblay Case heard: in Montreal, 
December 13, 1979 Judgment pronounced: December i3, 1979 Reasons by: J.V. Scott 
Cine Gish; OmsDD..) pmCONGULLECCu NmmDY mu jo. HOULe rand eR. Tremblay Docket no.: 
79-1046 Counsel: R. Deguire, Barrister and Solicitor, for the applicant; M.A. Kulba, 


Esq., for the respondent. 


522.0 Francesco Araujo Da Costa v. Minister of Employment and Immigration 


JURISDICTION OF BOARD — RIGHT OF APPEAL -—- LOSS OF RIGHT OF APPEAL 


REMOVAL ORDER - PERMANENT RESIDENT - ABANDONMENT OF PERMANENT RESIDENCE - INTENTION — 
OUTSIDE OF CANADA FOR MORE THAN 183 DAYS —- NO RETURNING RESIDENT PERMIT -— PRESUMPTION OF 
ABANDONHENT OF PERMANENT RESIDENCE IN SECTION 24(2) - BURDEN OF PROOF —- IMMIGRATION ACT, 
WOW Bales UWS 4 Bp ES Bin LENCO eN i ZOUK). AeA SW) Mey air/74 


The appellant, upon arrival in Canada, was admitted as a landed immigrant. He, during a 
lapse of time of nineteen years, has left Canada periodically fourteen times. His wife 
and his six children during all this period, have remained in Portugal. The last time 
he went to Portugal he remained outside the country for more than 183 days. He then 
returned without a permanent resident permit and sought admission as a permanent 
resident. 


Held: Appeal dismissed on legal grounds. The appellant is not a permanent resident. and 
does not have the right of appeal. He never had the intention of having his permanent 
residence in Canada. He was working and making money in Canada, he never bought a home 
in Canada, further he was renovated his family home in Portugal. He never has acquired 
a domicile in Canada, when he was working here he used to live with a friend. He never 
bought any furniture here except a television and he bought clothes. 


WadswoGcthwuv. | McCord =(1886)7 !25S.C Rs - 46635 Patel, Mahendrakumar  Haribhal wv. M.E.I. 
(I-A -B- ter l63), pweselak, Benedetti, Petrie, January 9, 1979 (See. CLIC, No. ‘5.18, 
August 3, 1979); Alexander, Magdi Halim v. M.E.I. (1I.A.B. 78-9138), Weselak, Petrie, 
Teitelbaum, July 18, 1978 (See CLIC, No. 2.4, April 25, 1979); Webber, Kenneth Jimmy v. 
M.E.I. (1.A.B. 78-9125), Weselak, Benedetti, Teitelbaum, June 14, 1978 (See CLIC, No. 
2 ahOL LL Neo eel oro)s Lourenco, Joao, Evangelista, iv. MrE.1. (1.A.B. 78-9142), Weselak, 
Benedeti, Teitelbaum, October 1/8, 11978 (See CLIC, No. 3.5, June 27, 1979). 


Coram: J-—-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case _ heard: 
in Montreal, January 23, 1980 Judgment pronounced: February 12, 1980 Reasons by: 
R. Tremblay (in French; )6 pp.), concurred’ in by J.-P. Houle and G. Loiselle Docket 
NOs 979-1096 Counsel: P. Duquette, Barrister and Solicitor, for the appellant; 


J.R. St-Louis, Esq., for the respondent. 
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Notes of Recent Decisions 
rendered by the 


Immigration Appeal Board 


by Elizabeth Britt Cote 


Immediate delivery of full texts of all decisions summarized in this or previous 
issues is available from the Council at a cost of $5.00 for the first ten (10) pages and 


$0.25 for each page thereafter. All decisions are available in English or French. 
Orders can be made by telephone or mail and they will be processed the same day. 
The rate includes handling and postage (first class). Express delivery is available at 
cost. While every effort is made to ensure accuracy and completeness of the 
summaries, no responsibility is assumed for errors or omissions. 


These summaries are published under the authority of J.V. Scott, Q.C., Chairman 
of the Immigration Appeal Board. In view of Council's objectives, copying of 
portions of its publications is not restricted. However, copies should identify the 
source of the information and include the following notice: “The objects of the 
Canadian Law Information Council are to promote the acquisition and dissemi- 
nation of the law in Canada and to enhance the quality and increase the availability 
of information pertaining to the law in Canada.” Copies of substantial portions of 
any publication should be obtained from the Council’s Offices. 
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AS OF THIS ISSUE, ONLY THOSE DECISIONS SELECTED 
BY THE BOARD WILL BE PUBLISHED 


SPONSORSHIPS 
iMag JE 79-9203 Lam, Kin Keung Paul v- Minister of Employment and Immigration 
G2 79-9265 Gordon, Daphne Elaine v. Minister of Employment and Immigration 
L653 79-9213 Choi, Josephine Lai-Kuen v. Minister of Employment and Immigration 
REFUGEES 
16.4 19— 12H Ashrafi, Mohammad Shamsuddin 
6S 79-1189 Nawaz, Dil 
16.6 79-9436 Azraq, Mohammed 
Wied 719=1228 Dardarian, Hagop Boghos 


79-1229 Dardarian, Anik Krikor 
79-1230 Dardarian, Setta 


16.8 79-9094 Silva, Carlos Humberto Otarola v. Minister of Employment and 
Immigration 
NSS) 80-9022 Abu-Taah, Mohamed 


Gye.) 79-9463 Altoon, Thamir Jamil 
AGF. Lo! 719=6224 Doumbe, André v. Minister of Employment and Immigration 
May all 80-9028 Burgos, Eugenia Magali Flores 


REMOVAL ORDERS 


I Gaaks! 79-1084 Carvalho, Manuel Da Cruz v. Minister of Employment and Immigration 
16.14 79-6047 Selby, Brendan Leeson v. Minister of Employment and Immigration 


JURISDICTION OF BOARD 


in Gyes 1h al 79-6224 Doumbe, André v. Minister of Employment and Immigration 
16.14 79-6047 Selby, Brendan Leeson ve. Minister of Employment and Immigration 


MOTION 


16.1.5 US PAS Minister of Employment and Immigration v. Choi, Josephine Lai-Kuen 


JURISDICTION OF BOARD TO HEAR THE APPEAL 


TGS 79-9213 Minister of Employment and Immigration v. Choi, Josephine Lai-Kuen 


NOTE 


RE: Veronica Maria Rodriguez De Villarreal v. Minister of Employment and Immigration 
QING MS aN s Wiese shy, SOS 


The sentence should be read as: 


Held: Application having been allowed to proceed, the applicant is determined to be 
a Convention refugee. 


16.1 Kin Keung Paul Lam v. Minister of Employment and Immigration 
SPONSORSHIP - SPONSOREE WOULD BE A PUBLIC CHARGE - HUMANITARIAN AND COMPASSIONATE 


CONSIDERATIONS — IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 3(c), 19(1)(a), (2)(d), 
79 - IMMIGRATION REGULATIONS, 1978, S. 6(1)(a) 


The appellant filed an application to sponsor the application for landing in Canada of 
his parents and of his three sisters. The application was refused in respect of one 
sister in that she is suffering from a health impairment that would cause excessive 
demands on health or social services if she were admitted. 


Held: Appeal allowed on equitable grounds. One of the objectives of the Canadian 
Immigration Policy is to facilitate the reunification of the families. The disease 
affecting the sponsoree is not communicable, requires medical care and possibly 
hospitalization and there is no surveillance required. The apparent cost of treating 
this disease in remission appears to be fairly reasonable and she can be referred to a 
competent specialist for treatment as an out-patient. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and D. Davey Case heard: in 
TOLOntO, (OCtOberar2Z melono Judgment pronounced: October) (27979 Reasons __by: 
A.B. Weselak (in English; 4 pp.), concurred in by U. Benedetti and D. Davey Docket 
no.: 79-9203 Counsel: FE. Kan, Barrister and @Sobicrron, tor therappellant am. 


Taylor, Esq., for the respondent. 


Ge Daphne Elaine Gordon v. Minister of Employment and Immigration 
SPONSORSHIP - SPONSOREE DEPORTED FROM CANADA —- CONSENT OF MINISTER TO RETURN - 


IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 8(1), 19(1)(i), 79 


The appellant filed an application to sponsor the application for landing in Canada of 
her husband which application was refused on the grounds that he has failed to establish 
his sincere intention in respect to the proposed sponsorship and that he had been 
deported from Canada and had not obtained the consent of the Minister to return. 


Held: Appeal allowed on equitable grounds. The Board was not too impressed with the 
applicant's demeanour at the hearing. It perceived a somewhat antagonistic attitude. 
Nevertheless, she did establish that hers was a bona fide marriage. 


U. Benedetti (dissenting) 


I would dismiss the appeal with regard to the existence of compassionate or humanitarian 
considerations that warrant the granting of special relief. When the sponsor stated in 
Court that she married the sponsoree because of love, this alone, in my opinion is not 
sufficient reason for the sponsoree to be reunited with her in Canada. The sponsoree 
has shown a complete disregard for the Immigration law of our country, as evidenced by 
his actions; he has been detained for a period of four months on criminal charges; he 
has caused the Immigration Department to proceed with three inquiries and to effect 
three deportations at a considerable cost to the Canadian taxpayers. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti (Dissenting) and E. Teitelbaum 


Case _ heard: ili)  UKonaoyuta) a delete, 4rAp IL si Judgment pronounced: January 22, 1980 
Reasons _ by: E. Teitelbaum. (in English; 4 <(pps)!,))sconctrred in by JA.B.  Wesellak 
Dissenting reasons _ by: U. Benedetti (2 pp.) Docket no.: VI=I265 Counsel: 


Pp. Clyne, “Barristeri@and) Solicitor, for, the -appel lant; iweawiMaclntyre, BSc.) ,ncOonmene 
respondent. 


iL aes! Josephine Lai-Kuen Choi v. Minister of Employment and Immigration 


SPONSORSHIP - REASONS FOR REFUSAL MUST BE COMMUNICATED TO THE SPONSOR AND SPONSOREE - 
HUMANITARIAN AND COMPASSIONATE CONSIDERATIONS —- IMMIGRATION ACT, 1976, S.C. 1976-77, C. 
52, SS. 19(2)(d), 79 — IMMIGRATION REGULATIONS, 1978, S. 41(1) 


The appellant filed an application to sponsor the application for landing in Canada of 
her husband which application was refused on the ground that he did not comply with any 
of the conditions or requirements of the Act and Regulations. 


Held: Appeal allowed on legal and equitable grounds. The refusal letter is not in 
accordance with the Immigration Act and Regulations thereunder and is’ therefore 
invalid. The section of the Act to which the letter of refusal refers is not a section 
which describes any prohibition which is included in the said Immigration Act or 
Regulations and, therefore, the refusal letter does not inform either the sponsor or the 
sponsoree of any prohibition regarding the applicant's admission. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and D. Davey Case heard: in 
Toronto, February 4, 1980 Judgment pronounced: February 4, 1980 Reasons by: 
A.B. Weselak (in English; 4 pp.), concurred in by U. Benedetti and D. Davey Docket 

no.: 79-9213 Counsel: C.L. Rotenberg, Barrister and Solicitor, for the appellant; 


D. Taylor, Esq., for the respondent. 


16.4 f Mohammad Shamsuddin Ashrafi 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - UNSATISFACTORY EXAMINATION 
UNDER OATH — PRESENCE OF COUNSEL —- EXAMINATION - STATUTORY DECLARATION - REVIEW BY BOARD 
ON MERITS — IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 70, 71 


The applicant, a citizen of India, is claiming refugee status on the ground that being 
an active member of the Congress Party, in organizing meetings he was watched by the 
police, although he was never arrested or harassed. 


Held: Application refused to proceed, the applicant is determined not to be a 
Convention refugee. He has not established a prima facie case that his fear of 
persecution for political opinion is well-founded; indeed even making every allowance 
for the exceedingly poor examination under oath, the facts outlined are such that the 
applicant's claim can only be described as completely frivolous. 


Viminez ARG Clase cic on nap lama ven Ms ie lou E(HaC iA mEnOmuA—ooo =o), Pratte, Use, Kelly, 
March 23, 1979 (not yet reported); Fuentes Garcia, Rolando Vincente v. M.E.I. (F.C.A., 
no. A-123-79), Heald, Ryan, Kelly, July 26, 1979 (not yet reported). 


Coram: J.V. Scott (Chairman), J.-P. Houle and R. Tremblay Case heard: in Montreal, 
MEQGusien Zi pelo To Judgment pronounced: October 12, 1979 Reasons by: J.V. Scott (in 
English 5 pps, concurred iniby We—Pe Houle andyR- Tremblay Docket no.: 79-1121. 
16.5 Dil Nawaz 


REFUGEE - REDETERMINATION — MEMBER OF A POLITICAL PARTY - CREDIBILITY —- IMMIGRATION ACT, 
NOTOpMS<Cemto1O=7 7 pics D2, noose, 70 


The applicant is claiming refugee status on the ground that he fears persecution if he 
would return to Pakistan because of his active membership in the People's Party, a party 
supporting Bhutto. After he left Pakistan on a ship he went into Greece, where he 
apparently claimed refugee status, but left Greece before receiving any decision. He 
testified that he did not make any claim to refugee status in other countries visited by 
his ship, namely Algeria and Germany. 


Held: Application refused to proceed, the applicant is determined not to be a 
Convention refugee. Notwithstanding the change of government in Pakistan after his 
departure from that country, there is no evidence that he has a well-founded fear of 
persecution by reason of his political opinions. His total failure to claim refugee 
status anywhere, after the fall of Bhutto until he came to the attention of the Canadian 
Immigration authorities, casts doubt on his credibility. 


Coram: J.V. Scott (Chairman), J.-P. Houle and R. Tremblay Case heard: in Montreal, 
November 21, 1979 Judgment pronounced: November 21 GS Reasons by: J.V. Scott 
Gn English; Si pp) concunredwinmbys J.-Pi) Houllegvandi aka Eremblay, Docket no.: 
79-1189. 

16.6 Mohammed Azrag 


REFUGEE - REDETERMINATION —- FEAR PERSECUTION FOR REASONS OF RELIGION, RACE, NATIONALITY 
— IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 70, 71 


The applicant is claiming refugee status on the ground that the fears persecution for 
reasons of religion in that he was not able to practice his Moslem faith in a meaningful 
way. The Israeli authorities prevented him from attending religious services. He 
claims he was several times arrested, detained and tortured. 


Held: Application refused to proceed. The applicant is determined not to be a 
Convention refugee. He might be discriminated against being a Palestinian forced to 
live in Israel. However, there is no evidence that he was singled out to be persecuted 
by Israeli authorities, and that he has a well-founded fear of persecution. 


Coram: F. Glogowski (Vice-Chairman), U. Benedetti and D. Davey Case heard: in 
Toronto, January 99), 71980 Judgment pronounced: January 9, 1980 Reasons _by: 


F. Glogowski (in English; 6 pp.), concurred in by U. Benedetti and D. Davey Docket 
noe: 79-9436. 


16.7 Hagop Boghos Dardarian 


Anik Krikor Dardarian 
Setta Dardarian 


REFUGEE —- REDETERMINATION -—- STATELESS — IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 
YP: to ee | Pe 


The applicants are claiming refugee status on the ground that being of Armenian descent 
and being born in Lebanon they could not have the citizenship of that country. 


Held: Applications refused to proceed, the applicants are determined not to be 
Convention refugees. It is common knowledge that the Armenians are persecuted in the 
Middle East, but there is no evidence that the applicants were ever persecuted because 
of their race, their nationality or their religion. They were victims of the civil war 
but they were not worse off than others living in the same part of the world. 


Meghdessian, Zohrab Khoren v. M.E.I. (I.A.B. 79-1204), Scott, Houle, Tremblay, November 
Zi onomtSee. CLLC,. No. lator Apri le24 7, 1980). 


Coram: J--P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: 
in Montreal, January 9, 1980 Judgment pronounced: January 9, 1980 Reasons by: 


G. Loiselle (in French; 8 pp.), concurred in by J.-P. Houle and R. Tremblay Docket 


Reasons by: J.-P. Houle (in French; 4 pp.), concurred in by R. Tremblay and G. Loiselle 
Docket no.: 79-1229. 


Reasons by: J.-P. Houle (in French; 5 pp.), concurred in by R. Tremblay and G. Loiselle 
Docket no.: 19=V23.0'%. 


16.8 Carlos Humberto Otarola Silva v. Minister of Employment and Immigration 


REFUGEE —- REDETERMINATION —- MEMBER OF A POLITICAL GROUP - CREDIBILITY - IMMIGRATION ACT, 
EOTG yee Corl 976—17,,. (Gon 5 2,oo 6 1 Ole ial 


The applicant is claiming refugee status on the ground that being an active member of 
the Communist Party in Chile he was, after the coup, arrested, detained for several days 
and tortured. When he was released he went into hiding and escaped to Argentina where 
he lived for two years. When there was the military coup in Argentina, he was again 
arrested and physically abused. 


Held: Application being allowed to proceed, the applicant is determined not to be a 
Convention refugee. Considering the evidence as a whole, the Board has an opportunity 
for two days to observe the applicant on the witness stand, he rarely gave 
straightforward answers, he was evasive most of the time and could not remember certain 
LACtSS sUralte Served This) purpose. He failed “to establish the credibility and 
plausibility of the fear which he possessed and to answer all questions frankly", which 
was his responsibility to do at the hearing of his application for redetermination. 


Coram: F. Glogowski (Vice-Chairman), U. Benedetti and D. Davey Case heard: in 
Toronto, January 8 and 9, 1980 Judgment pronounced: January 10, 1980 Reasons by: 
F. Glogowski (in English; 9 pp.), concurred in by U. Benedetti and D. Davey Docket 
no.: 79-9094 Counsel: M. Adamache, Barrister and Solicitor, for the applicant; 


De~ Taylor, Esq.-, £or ithe respondent. 


16.9 Mohamed Abu-Taah 
REFUGEE - REDETERMINATION - FEAR PERSECUTION FOR REASONS OF RELIGION, RACE AND 
NATIONALITY - MEMBERSHIP IN A SOCIAL GROUP AND POLITICAL OPINION —- IMMIGRATION ACT, 


WSs Sicles, USS (05 Syan Se ae Tal 


The applicant is claiming refugee status on the ground that he fears persecution for 
reasons of race, religion, nationality being a Palestinian Arab of the Moslem faith 
lavinge dns isirae le He also fears persecution for membership in a social group and for 
political opinion. He claims that he was not able to practice his religion freely in 
Israel, he was often arrested and detained by the authorities for searching and 
questioning. 


Held: Application refused to proceed. The applicant is determined not to be a 
Convention refugee. He might be discriminated against being a Palestinian forced to 
live, because of the political situation in Israel. However, there is no evidence that 
he was singled out to be persecuted by Israeli authorities, and that he has a 
well-founded fear of persecution. 


Coram: F. Glogowski (Vice-Chairman), U. Benedetti and R. Tremblay Case _ heard: 
in Toronto, January 16, 1980 Judgment pronounced: January 16, 1980 Reasons by: 


F. Glogowski (in English; 6 pp.), concurred in by U. Benedetti and R. Tremblay Docket 
no.w:, 80-9022. ee 


16.10 Thamir Jamil Altoon 

REFUGEE - REDETERMINATION - FEAR PERSECUTION BY REASON OF RELIGION, NATIONALITY AND 
POLITICAL OPINIONS - CREDIBILITY - EMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 
45(1), 70 


The applicant, a citizen of Iraq, is claiming refugee status on the ground that he fears 
persecution by reason of his religion, nationality and political opinions. With respect 
to his religion, he claims that as a Christian he has difficulty in obtaining employment 
because the jobs available were given to Muslims. 


Held: Application refused to proceed, the applicant is determined not to be a 
Convention refugee. The applicant never brought any valuable proof to support his claim 
to be a refugee. The evidence indicates that he may have been discriminated against in 
Iraq by reason of his religion, but there is no indication in the record that he was 
ever persecuted physically or otherwise. It is clear from the evidence that the 
applicant wanted to use Canada as a stepping-stone to the United States where he wished 
to live with his uncle who resides in the State of Michigan. Furthermore, before he 
left Iraq he applied for a visitor's visa to the United States which was refused. He 
then decided to come to Canada as a visitor. 


Coram: F. Glogowski (Vice-Chairman), R. Tremblay and U. Benedetti Case heard: 
in Toronto, January 16, 1980 Judgment pronounced: January 16, 1980 Reasons by: 
R. Tremblay (in English; 4 pp.), concurred in by F. Glogowski and U. Benedetti Docket 


no.: 79-9463. 


16.11 André Doumbe v. Minister of Employment and Immigration 
REFUGEE -—- REDETERMINATION - FEAR PERSECUTION BECAUSE OF ASSOCIATION WITH POLITICAL 


PEOPLE — CREDIBILITY 


JURISDICTION OF BOARD —- WHETHER APPLICATION FOR REDETERMINATION WITHIN TIME LIMIT 


The applicant, a citizen of Cameroon, is claiming refugee status on the ground that he 
fears persecution because of his association with the Union Populaire Cameroon people in 
Ghana. 


Before the Board could determined if it shall allow the application to proceed, a 
hearing was set to decide whether the Board had jurisdiction. From the record the 
application for redetermination was received at the Board a month after the refusal 
letter of the Minister was signed. The counsel of the respondent produced a postal 
receipt showing the letter to have been mailed on such a date and to have been picked up 
four days later. It is signed the name of the applicant. An examination of the signed 
application shows clearly the signature on the postal receipt not to be the signature of 
the applicant. He denies having picked up the letter and denies arranging for another 
to do so. 


Held: The Board accepted jurisdiction, the applicant did all within his power to meet 
the requirements of the Immigration Commission. 


Held: Application refused to proceed, the applicant is determined not to be a 
Convention refugee. There is no evidence to justify the fears he has expressed and 
without anything more, the Board must conclude they are without foundation. 


Coran: C.M. Campbell (Vice-Chairman), A.B. Weselak and D. Davey Case heard: in 
Vancouver, January 14, 1980 Judgment pronounced: January 16, 1980 Reasons by: 
C.M. Campbell (in English; 4 pp.), concurred in by A.B. Weselak and D. Davey Docket 
nO. s  /9=6224 Counsel: F.N. Moon, Esq., for the applicant; D.M. Hanbury, Esq., for 


the respondent. 


16.12 Eugenia Magali Flores Burgos 


REFUGEE —- REDETERMINATION - MEMBER OF A POLITICAL GROUP —- CREDIBILITY - IMMIGRATION ACT, 
1976,0S.C.019 76-77, Ce 52, 'S. 70 


The applicant, a citizen of Chile, is claiming refugee status on the ground that because 
she was a member of the Socialist Party she was refused re-entry to the University, the 
next year she was detained for one night and had to report to the police station once a 
week. She claims that her uncle who had a high position in the Party was detained for a 
period of three months. He statutory declaration added nothing to the evidence given at 
her examination under oath. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. Considering that the only evidence available to the Board that is 
the Declaration and the examination under oath, the applicant did not adduce evidence 
that she has a "well-founded fear of persecution". 


Coram: F. Glogowski (Vice-Chairman), U. Benedetti and E. Teitelbaum Case heard: 
Un LOLOnCo),. jwiantiary, .23),1 0980 Judgment pronounced: January 23, 1980 Reasons _ by: 


F. Glogowski (in English; 6 pp.), concurred in by U. Benedetti and E. Teitelbaum 
Docket no.-: 80-9028. 


Gres Manuel Da Cruz Carvalho v. Minister of Employment and Immigration 


REMOVAL ORDER - PERMANENT RESIDENT —- MISREPRESENTATION OF A MATERIAL FACT - WHETHER THE 
ADJUDICATOR ERRED IN HIS DEPORTATION ORDER PURSUANT TO THE IMMIGRATION ACT, 1976 - 
TRANSITIONAL - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 27(1)(e), 32(2), 72 - 
IMMIGRATION ACT, R.S.C. 1970, C. I-2, SS. 18(1)(e)(viii), 25 - INTERPRETATION ACT, 
ASO IO (Ga, 1072s ts 835) 


The appellant, a permanent resident, was ordered deported under the Immigration Act, 
1976 on the ground that he had made false representations on a material fact upon his 
admission to Canada. The appellant's counsel argued that he should have been ordered 
deported under the Immigration Act, 1952 since the allegations were made before the 
entry into force of the Immigration Act, 1976. 


Held: Appeal dismissed. ihe adjudicator did Not err an Waw in) making) his order of 
deportation pursuant to section 27(1)(e) of the Immigration Act, 1976, he did not have 
any other choice. There was never an inquiry nor a decision held before the entry into 
force of the Immigration Act, 1976, therefore, there was no violation before the 
proclamation of the Act and section 35(d) of the Interpretation Act cannot be applied. 


MeEDOOM Wemlle relic OM Ou melasn vs Gloeeo 2S si Mi eDietne crm @SGi)ui Dio te 


Coram: J.P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: in 
Montreal, December 5, 1979 Judgment pronounced: January 8, 1980 Reasons _by: 
J.-P. Houle (in French; 6 pp.), concurred in by R. Tremblay and G. Loiselle Docket 

glee e 79-1084 Counsel: S. Moreau, Barrister and Solicitor, for the appellant; 


J.R. St-Louis, Esq., for the respondent. 


16.14 Brendan Leeson Selby v. Minister of Employment and Immigration 


JURISDICTION OF BOARD - ADJUDICATOR FINDING PERSON NOT PERMANENT RESIDENT —- REVIEW BY 
BOARD OF THE DECISION OF THE ADJUDICATOR 


REMOVAL ORDER - PERMANENT RESIDENT — ABANDONMENT OF PERMANENT RESIDENCE —- INTENTION —- 
OUTSIDE OF CANADA FOR MORE THAN 183 DAYS - NO RETURNING RESIDENT PERMIT — PRESUMPTION OF 
ABANDONMENT OF PERMANENT RESIDENCE IN SECTION 24(2) - BURDEN OF PROOF — IMMIGRATION ACT, 
1976, S.C. 1976-77, C. 52, SS. 4(1), 9(1), 32(5)(b), 72, 75(1)(a), 76(1) 


The appellant was landed on his first arrival in Canada. He married in Canada and then 
travelled with his wife to Germany as his wife wanted to complete her teacher's 
education in that country. His primary intention in going to Germany was to stay there 
for two years only but in fact they lived there for about five years. He came back in 
Canada for a month, returned to Germany to get his wife and entered again Canada without 
a returning resident permit. 


Held: Appeal allowed on legal grounds, exclusion order quashed. The appellant was 
successful in convincing the Board that he had the intention to remain a resident of 
Canada at all times during his absence from his country. 


Berger” ve MoMoL. (2 reA.Ce 297/3055) Fryer ve. (MeMots) 15) lb AcGemm oo ML OOrEGCOongouscis# 
Georgios v. M.M.I. (1I.A.B. 75-10065), Benedetti, August 5, 1975 (not yet reported); 
Viachos, Demetrios {v.07 M.M.r. (l.AsB. 74-1037)), Houle ey) Lord, Poupant,. Jul yao; loaennoe 
Veter reported!) Gill viieiMeMel 2.0 ANG. 266/270 sTonmeicinven le Mani pmOmlns AclCim2 Oy 72ele2 oem nOuUS 
Ve MaM.oI. Ll TsA.C. 410/425; Webber, Kenneth Jimmy ve M.E.2T. (2.A.B. 78-9125), Weselak, 
Benedetti, Tertelbaum; dune 14,1978 (See Chie i aNow 2.3 MADE Ll 92/57, mel OW. Ob) a Ae cain Gees 
Magdi Halim v. M.E.I. (1.A.B. 78-9138), Weselak, Petrie, Teitelbaum, July 18, 1978 (See 
CLIG,. Nog 92.4, Apride 125, 1979); Patel, “Mahendwakumar.) Har bia avian eres treme Gleernellss 
78-9163), Weselak, Benedetti, Petrie, January 9, 1979 (See CLIC, No. 5.18, August 3, 
PO] ON. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski and E. Teitelbaum Case heard: 
ine Vancouver, sMaye22,) e979 Judgment pronounced: May 24, 1979 Reasons _ by: 
F. Glogowski (in English; 8 pp.), concurred in by C.M. Campbell and E. Teitelbaum 
Docket no.: 79-6047 Counsel: R |Holloway, 4 Barrister Mandi Solacitor, 1tOnemene 


appellant; D.M. Hanbury, Esq., for the respondent. 


16.15 Minister of Employment and Immigration v. Josephine Lai-Kuen Choi 


MOTIONS — BOARD'S JURISDICTION TO HEAR THE APPEAL — SPONSOR HAD NOT BEEN INFORMED OF THE 
REFUSAL OF THE APPLICATION AND OF THE REASONS FOR THE REFUSAL — SPONSOR SHALL BE ADVISED 
OF HER RIGHT OF APPEAL AND OF THE TIME TO FILE HER APPEAL 


JURISDICTION OF BOARD TO HEAR THE APPEAL ~- MOTIONS - SPONSOR HAD NOT BEEN INFORMED OF 
THE REFUSAL OF THE APPLICATION AND OF THE REASONS FOR THE REFUSAL - SPONSOR SHALL BE 
ADVISED OF HER RIGHT OF APPEAL AND OF THE TIME TO FILE AER APPEAL - IMMIGRATION ACT, 
1976, S.C. 1976-77, C. 52, SS. 19(2)(d), 79 -— IMMIGRATION REGULATIONS, 1978, S. 41(2) - 
IMMIGRATION APPEAL BOARD RULES, 1978, RULES 4(2), 17 - IMMIGRATION INQUIRIES 
REGULATIONS, (REPEALED), S. 12 


The applicant, the Minister, filed first a motion contesting the jurisdiction of the 
Board to hear the appeal on the ground that there had been no refusal to approve the 
application for landing as the sponsor had not been informed of the refusal of the 
application and of the reasons for the refusal. The Board reached the decision that the 
letter addressed to the sponsoree setting out the refusal when redelivered to the 
sponsor informed properly the sponsor of the fact of the refusal. 


There was a further motion by the Minister challenging the Board's jurisdiction, on the 
ground that the Notice of appeal was not served within the 30 days as required by the 
rule of the Immigration Appeal Board Rules, 1978. There were no evidence before the 
Board that the respondent was ever advised of her right of appeal nor that she was 
advised that she had to file her appeal within a period of 30 days from the date of 
refusal. 


Held: Motion dismissed, the Board has jurisdiction to hear the appeal. In the instant 
case, there is no evidence to show that the respondent was ever advised of the right of 
appeal or the procedure in instituting an appeal, either orally or in writing. If the 
respondent (sponsor) has been properly advised by the Immigration Office of her right of 
appeal it may be that being aware of the time limitation, she may have seen to it that 
the Notice of appeal was served within the time limit. It would be a denial of natural 
justice not to accept jurisdiction in this case. 


Radice UGKOmVenM cM ell lisAwB 7 O—1553)),) SCOtt, Campbell, Byrne, October 23; 1970 (not 
yet reported). 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and D. Davey Case heard: in 
WWeyRolmeoyy (Ofeherojorsna Al abbey 7/Y) Judgment pronounced: October 1, 1979 Reasons by: A.B. 
Weselak (in English; 6 pp.), concurred in by U. Benedetti and D. Davey Docket no.: 
79-9213 Counsel: M. Prue, Esq., for the applicant; C. Hoppe, Barrister and 


Solicitor, for the respondent. 
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Publications 


Cenacian Law Information Council 


” Conseil canadien de la documentation juricique 
Piace de Ville, Tower/Tour 8’, Il2 rue Kent Street, Suite 2019 Ottawa, Ontario, KIP5P2 (6!13)236-9756 


Date July 21, 1980 


RROD 


| (WAY va 4 


rendered by the 
Immigration Aepeal Board 


by Elizabeth Britt Cote 


Immediate delivery of full texts of all decisions summarized in this or previous 
issues is available from the Council at a cost of $5.00 for the first ten(10) pages and 
$0.25 for each page thereafter. All decisions are available in English or French. 
Orders can be made by telephone or mail and they will be processed the same day. 
The rate includes handling and postage (first class). Express delivery is available at 
cost. While every effort is made to ensure accuracy and comp'eteness of the 
summaries, no responsibility is assumed for errors or omissions. 

i 


These summaries are published under the authority of U.V. Scott, Q.C., Chairman 
of the Immigration Appeal Board. In view of Council's objectives, copying of 
portions of its publications is not restricted. However, copies should identify the 
source of the information and include the following notice: “The objects of the 
Canadian Law Information Council are to promote the acquisition and dissemi- 
nation of the law in Canada and to enhance the quality and increase the availability 
of information pertaining to the law in Canada.” Copies of substantial portions of 
any publication should be obtained from the Council's Offices. 
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SPONSORSHIPS 


Janmohamed, Zulfikar-Ali v. Minister of Employment and Immigration 
Adams, Veronica Theresa v. Minister of Employment and Immigration 
Mahedi, Zaitun Moez v. Minister of Employment and Immigration 
Skalski, Tadeusz v. Minister of Employment and Immigration 

Bains, Mohan Singh v. Minister of Employment and Immigration 

Dhesi, Ranjit Kaur v. Minister of Employment and Immigration 

Ruiz, Cresencia Escalante v. Minister of Employment and Immigration 


REFUGEES 
Gutierrez, Alberto Carlos 


Wahba, Tarek Mohamed Shafey 
Khodr, Ahmad Said v. Minister of Employment and Immigration 


APPEAL BY MINISTER 


Minister of Employment and Immigration v. Hass, Manfred 


EVIDENCE 


Dhesi, Ranjit Kaur v. Minister of Employment and Immigration 


JURISDICTION OF BOARD 


Ruiz, Cresencia Escalante v. Minister of Employment and Immigration 
Minister of Employment and Immigration v. Hass, Manfred 


PERMADENT RESIDENT 


Minister of Employment and Immigration v. Hass, Manfred 


Loa fae Zulfikar-Ali Janmohamed v. Minister of Employment and Immigration 


SPONSORSHIP - LETTER OF REFUSAL SHOULD COMMUNICATE TO THE SPONSOR AND TO THE SPONSOREE 
THE GROUNDS OF REFUSAL - HUMANITARIAN AND COMPASSIONATE CONSIDERATIONS - IMMIGRATION 
ACT, 1976, S.C. 1976-77, C. 52, S. 79 — IMMIGRATION REGULATIONS, 1978, S. 41(1) 


The appellant filed an application LOMSVONSOR the, application sor Landing an Ganada of 
his wife which application was refused. The letter of refusal does not contain 


. . . a 
summary of the information on which the reason for refusal is based. 


Held: Appeal allowed on legal and equitable grounds. The letter of refusal did not 
contain information on which the reason for refusal was based and therefore the Board 
finds that the letter of refusal has not been made in accordance with the Immigration 
Act and Regulations thereunder and is therefore invalid. Considering the evidence as a 


a 


whole, the Board is also reasonably satisfied that this is a bona fide marriage 
relationship and that in this case special relief is warranted. 

Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and E. Teitelbaum Case heard: in 
TomontOn Wanvarye isl L980 Judgment pronounced: January 31, 1980 Reasons by: 
A.B. Weselak (in English; 4 pp.), concurred in by U. Benedetti and E. Teitelbaun 
Docket no.: 79-9446 Counsel: Meumben— Dat, MmuBatLUsterms angi» SOlucCLtOm, | £Oruntne 


appellant; W.A. MacIntyre, Esq., for the respondent. 


eh 24 Veronica Theresa Adams v. Minister of Employment and Immigration 


SPONSORSHIP —- SPONSOREES NOT MAINLY DEPENDENT ON THEIR MOTHER FOR SUPPORT —- DEFINITION 
OF FAMILY —- DEFINITION OF DEPENDANT — IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 
2(1), 4, 6(1) 


The appellant filed an application to sponsor the application for admission into Canada 
of her daughter and four sons which application was refused on the ground that they were 
not mainly dependent upon their mother for support as required within the interpretation 
‘of family pursuant to the Act. 


Held: Appeal allowed on legal grounds. The five children she is sponsoring fall 
clearly within the family class. The appellant produced abundant evidence in the form 
of family communications, telephone bills, Air Canada freight bills and passenger 
receipts to convince the Board she has maintained a family relationship and continuous 
support for her common-law husband an their children. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski and E. Teitelbaum Case heard: in 
Winnipeg, February 6, 1980 Judgment pronounced: February 6, 1980 Reasons by: 
CoM Camppell (Cin “English; 4 pp.) iconctitre@yin\ by F. .Glogowskit, and &. Teitelbaum 
Docket no.: 79-6144 Counsel: T. Gutkin, Barrister and Solicitor, for the appellant; 
i-De Munn, Esq., for ‘thelirespondent. 


IETPES? Zaitun Moez Mahedi v. Minister of Employment and Immigration 
a 
SPONSORSHIP - AGE OF THE SPONSOREE - WHICH DATE SHALL BE CONSIDERED, THE TIME OF 


APPLICATION FOR LANDING MADE BY THE SPONSOREE OR THE TIME OF THE SPONSORSHIP APPLICATION 
MADE BY THE SPONSOR? - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, S. 79 
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The appellant filed an application to sponsor the application for landing in Canada of 
her parents and of her brother. The application was refused in respect of the brother 
On the ground that he was over twenty-one at the time he made his application for 
landing. The counsel of the appellant submitted that he was under twenty-one at the 
time the sponsorship application was made and that date should be the one considered to 
Geal with the refusal. 


Held: Appeal dismissed. The Board agreed with the submission of the respondent's 
counsel that under the new legislation the right of appeal arises not froma refusal of 
an application to sponsor, but from a refusal of an application for landing which is 
sponsored. 


Sleiman, Roxanne Madeline v. M.E.I. (1.A.B. 78-6209), Campbell, Glogowski, Tremblay, 
Febriiary 26, 1979 (See CLIC, No. 6.18, August 24, 1979); Dhaliwal, Charajit Kaur v. 
M.E.I. (1.A.B. 79-3024), Scott, Glogowski, Teitelbaum, December 12, 1979 (not yet 
reported). 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski and U. Benedetti Case heard: in 
Vancouver, February 11, 1980 Judgment pronounced: February 12, 1980 Reasons by: 
FAwGLogowSkiwm Ln sengaashi a5) pp.) jm concurmed ni Gbyi CoM. (Campbell (and Ui Benedetti 
DOCKEE GNO.s: 7 a7 9601160 Counsel: F. Sadaruddin, Esq., for the appellant, C.J. Dickey, 
Esq., for the respondent. 


L724.) Tadeusz Skalski v. Minister of Employment and Immigration 


SPONSORSHIP -— SPONSOR NOT ADVISED OF REASONS FOR REFUSAL - IMMIGRATION ACT, 1976, S.C. 
UOT (EG) SAR USSG EAN a IATA 


The appellant filed an application to sponsor the application for landing in Canada of 
his wife. The refusal was based on the general terms of the Immigration Act, simply 
stating that the sponsoree "was unable to meet the requirements" of the Act. 


Held: Appeal allowed on legal grounds. The letter of refusal to the sponsor has not 
complied with the requirements that he be informed of the reasons for refusal. 


Sleiman, Roxanne Madeline v. M.E.I. (1I.A.B. 78-6209), Davey, Campbell, Teitelbaun, 

Pep mary 126, loro Moree! CLIC, No.6. 18) August) 24,1119 79),\Portier-Pierre, Huguette v. 

Mob lO. As Sermo —O Oi), 9 Houke,; Glogowsiki, | Tremblay, "hebruany 7, L979 (See CLIC, No. 

eel peeuner2 piled?) > WOtyDka, | WOsempniirrankinive, Ms Es Dei (LeA.B.!) 79-6007), (Campbell, 
logowski, Davey, July 17, 1979 (See CLIC, No. 9.7, November 26, 1979). 


Coram: F. Glogowski (Vice-Chairman), U. Benedetti and E. Teitelbaum Case heard: in 
Toronto, January 14, 1980 Judgment pronounced: February 13, 1980 Reasons _by: 
FS) Glogowski \Ailm ‘English; (3° ‘pp. ), \concurredijin) by U. Benedetti, and E., Teitelbaum 
Docket noe: 1/9=9360 Counsel: M. Green, Barrister and Solicitor, for the appellant; 
W.A. Macintyre, Esq., for the respondent. 


eS Mohan Singh Bains v. Minister of Employment and Immigration 


a 


SPONSORSHIP - AGE OF THE SPONSOREE - TWO LETTERS OF REFUSAL — FIRST LETTER UNDER THE 
IMMIGRATION ACT, 1976 - SECOND LETTER UNDER THE IMMIGRATION ACT, 1952 — IMMIGRATION ACT, 
Pog ASC 19 76-72, Ceo Soe SS ret 1s 6 (2) (a)e 79 = IMMIGRATION ACT, R.S.C.1970, C. I-2, 
SS. 5(t), 36 — IMMIGRATION REGULATIONS, PART I, S. 28(1) 
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The appellant filed an application to sponsor the application for landing in Canada of 
his father, mother and brother. The application was refused in respect of the brother 
in that he did not established satisfactorily that he was under twenty-one years of 
age. There was two letters of refusal. The first one refers to the Immigration Act, 
1976 and the second one to make the person more aware of the reasons for the refusal 
written under the Immigration Act, 1952. The appellant argued that the second letter 
should be taken into consideration for the refusal and it should be declared null 
because, it refers |to the Immigration) Act; 1952, and therefore the appeal would be 
allowed. The Board ruled on the bench and decided that the first letter of refusal 
would prevail and was a valid refusal letter. On the issue to be resolved, the age of 
the brother, the record did not show hard evidence of his date of birth. 


Held: Appeal dismissed. The conflict in the secondary evidence is such that the Board 
has determined the preponderance of this evidence to indicate that he is over 
twenty-one. He is therefore not a member of the family class and special relief is not 
available in his case. 


F. Glogowski (Dissenting) 


Having read the reasons written by my learned colleague, Vice-Chairman C.M. Campbell, 
and after careful perusal of both letters of refusal, I come to the conclusion that I 
erred voicing my dissension at the hearing of this appeal from the decision of the 
majority of the Board. It is obvious that the appeal was made on December 12, 1978 only 
from the decision of the Commission, as outlined in the letter of refusal dated November 
23, 978s vand) the grounds given in this letter’ were | in accordance with the lew. 
Arthough Ll amiistall) of (the: opinion’ that) the) second) Letter “dated January 17, 1979 isi ia 
nullity, I have no alternative but to agree with the majority's opinion that it was 
"extraneous to these proceedings" and therefore it has no bearing in this appeal. 


Coram: C.M. Campbell (Vice-Chairman), U. Benedetti and F. Glogowski (Dissenting) 
Case heard: in Vancouver, February 13, 1980 Judgment pronounced: February 13, 1980 
Reasons _ by: Catimecanpoel Mamta ni Vinal sShes Ou pel i mnCOncurEeCdm iin iby) Us Benedeter 
Dissenting reasons _ by: Bi GhLogowsikari (lye Die) Docket no.: 78-6207 Counsel: 
RE OMMEROCne Bart IStOrmmanamiSO LT GicOr NTO nmtnemlappellan es ilk sD iii Munn yl)! Ss, LOL tne 
respondent. 


17.6 . Ranjit Kaur Dhesi v. Minister of Employment and Immigration 


SPONSORSHIP - ONE SPONSOREE NOT TRUTHFUL IN HIS ANSWERS - AGE AND RELATIONSHIP OF OTHER 
SPONSOREE - EVIDENCE — ABSENCE OF REGISTRATION OF BIRTH CERTIFICATES 


EVIDENCE - ABSENCE OF REGISTRATION OF BIRTH CERTIFICATES —- SPONSORSHIP - ONE SPONSOREE 
NOT TRUTHFUL IN HIS ANSWERS - AGE AND RELATIONSHIP OF OTHER SPONSOREE —- IMMIGRATION ACT, 
NO OS AC Neo Oi) pie 2 ph OS oO) (Sigel 2 iCal) mo 


The appellant filed an application to sponsor the application for admission into Canada 
of her parents, her brothers and her sister. The application was refused in respect of 
the father on the ground that he had failed to answer truthfully all questions put to 
him by the visa officer and in respect of one of the brothers in that he did not give 


SatisfEactory evidence that he was under 21 years of age. The record showed that 
applications for birth certificates were made for some of the sponsorees but all these 
certificates showed that no entry of birth was traceable. It even showed that there was 


= 


no entry of birth made for the appellant. At the hearing, pictures of the sponsor's 
family and relatives were introduced. School certificates were also introduced to prove 
the age school attendance and relationship. There was also the testimonies of a very 
close friend of the family, and of a sister of the sponsor's mother. 


Held: Appeal allowed on legal grounds in respect of the parents, of two brothers and of 
the sister of the appellant. The Board is -of the opinion that it is dealing with one 
family- and will accept, in this particular case, the ages of the children as per the 
school certificates filed as their births were never registered. 


eal dismissed in respect of one brother of the appellant in that he was over 21 years 
age at the time his application was filed, and therefore does not fall within the 
nso 


Coram: C.M. Campbell (Vice-Chairman), U. Benedetti and F. Glogowski Case heard: 
in Vancouver, February 14, 1980 Judgment pronounced: February 15, 1980 Reasons. 
by: U. Benedetti (in English; 3 pp.), concurred in by C.M. Campbell and F. Glogowski 
Docket no.: 79-6135 Counsel: Aes eBnuvaAy, abaGcuster: and woOlvc1cor, for (the 


appellant; D.M. Hanbury, Esq., for the respondent. 


L/S a) Cresencia Escalante Ruiz v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE WOULD CAUSE EXCESSIVE DEMANDS ON HEALTH SERVICES - TEMPORARY 
ADMISSION OF SPONSOREE SOUGHT 


JURISDICTION OF BOARD - STATUS - SPONSOREE TO BE ADMITTED FOR A TEMPORARY PURPOSE - 
IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 19(1)(a)(ii), 79 -— IMMIGRATION APPEAL 
BOARD RULES, 1978, RULE 17 


The appellant filed an application to sponsor the application for admission into Canada 
of her father which application was refused on the ground that he would cause excessive 
demands on health or social services. The Department said that the application could be 
reconsidered in one year's time after he has successfully completed appropriate medical 
treatment. At the hearing, the appellant stated that she did not want to pursue any 
more her sponsorship but rather she wanted to sponsor an application for temporary 
status, status of visitor. 


Held: Appeal dismissed on legal grounds. The following guideline is added: with the 
very much considerate assistance from counsel for the respondent, the appellant was told 
that she was in no way barred from making, in the usual manner, a sponsorship of an 
application for temporary status. 


Pean, Marie Thérése v. M.E.I. (1.A.B. 79-1002), Houle, Tremblay, Loiselle, August 24, 
UOT IM(SeesCLiG; Now 1i.4;svanuary 25, 1980). 


Coram: J.-P. Houle (Vice-Chairman), F. Glogowski and R. Tremblay Case heard: in 
Montreal, March 25, 1980 Judgment pronounced: March 25,0 980 Reasons _ by: 
J.-P. Houle (in English; 4 pp.), concurred in by F. Glogowski and R. Tremblay Docket 

NOs OS OOS Counsel: M.A. Kulba, Esq., for the respondent. 

17.8 Alberto Carlos Gutierrez 

REFUGEE - REDETERMINATION —- MEMBER OF A POLITICAL GROUP - CREDIBILITY - IMMIGRATION 


ACL MOG pS. Como OT gGeu 2 pooenne( As) yO phy tau (ls) 


The applicant, a citizen of Nicaragua, is claiming refugee status on the ground that 
because he was an active member of a political group, the Sandinist Front for national 
liberation, he was threatened, arrested and detained after having expressed his 
political opinions. 


Held: Application refused to proceed, the applicant is determined not to be a 
Convention refugee. The authorities “en place" now in Nicaragua, are those for which 
the applicant was a firm supporter in his political activities. He claims that this 
present regime is of the same political opinion as the previous one. There was no 
evidence that he or his family are persecuted by the regime "en place", and there is 
evidence that his family is still the owner of a large industry for pharmaceutical 
products. : 


Inzunza Orellana, Ricardo Andres v. M.E.I. (F.C.A., no. A-9-79), Heald, Ryan, Kelly, 
TMi views, L979 not yet, reported). 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: in 
Montreal, January 9, 1980 Judgment pronounced: January 9, 1980 Reasons by: 
J.-P. Houle (in French; 6 pp.), concurred in by R. Tremblay and G. Loiselle Docket 


NOs ce aes 


Wis Tarek Mohamed Shafey Wahba 


REFUGEE —- REDETERMINATION - MEMBER OF A POLITICAL GROUP —- FEAR PERSECUTION BY REASON OF 
RACE, RELIGION AND SOCIAL GROUP — CREDIBILITY - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 
See L yeh O gt a: 


. The applicant, a citizen of Egypt, is claiming refugee status on the ground that he was 
victim of multiple harassments such as constant surveillance as a result of an active 
membership in a Moslem student group in Egypt. The examination under oath shows that 
when he left Egypt he travelled to Holland, Mexico and Canada. He was admitted in 
Canada as a tourist, he did not claimed refugee status upon arrival. He travelled all 
the way to Canada with a passport issued by his native country. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. The applicant had no problem in having a passport issued to him in 
his native country and he used this passport in his travel to Holland, Mexico and 
Canada. When he lost this passport, he reported this fact to the Egyptian Embassy in 
Ottawa. His action in this respect would indicate that he was not unwilling to avail 
himself of the protection of his country. He never sought refugee status while he was. 
in Holland or Mexico. He apparently decide to be a refugee only after his visitor's 
status expired in Canada and he was told to leave. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski and U. Benedetti Case heard: in 
Vancouver, February 14, 1980 Judgment pronounced: February 14, 1980 Reasons by: 


F. Glogowski (in English; 8 pp.), concurred’ in by C.M. Campbell and U. Benedetti 
Docket no.: 80-6033. 


D7 ekO Ahmad Said Khodr v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - NO EVIDENCE THAT APPLICANT NOT REPRESENTED BY COUNSEL AT 
EXAMINATION UNDER OATH - NO EVIDENCE THAT APPLICANT WAS INFORMED OF HIS RIGHT TO OBTAIN 
COUNSEL — IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 45, 70 


he applicant was subject of an examination under oath, claimed refugee status, was 
efused and applied for redetermination of his claim to the Board. In examining the 
amination under oath, the Board found that there was no evidence that the applicant 
Ss represented by counsel at that examination nor was he informed of his right to 


oe 
e 
obtain the services of counsel as required by section 45(6) of the Act. 


x 
k 


Held: The Minister was ordered to cause another examination under oath to be properly 
conducted and to proceed with the matter in accordance with section 45 of the Act, the 
whole as expeditiously as possible. The applicant has to be informed of his right to 
counsel, this is a mandatory provision. Tt is not administrative but substantive; it 
deals with a fundamental right. Failure to comply with it nullifies the whole of the 
proceedings; the examination is a nullity as is everything that flows from it including 
the Minister's refusal and the Board cannot deal with the matter on its merits. 


Naverette, Emilio Alejandro v.° M.E.I. (1.A.B. 78-1104), Houle, Glogowski, Tremblay, 
PeoruMary~l>,. 1979) (See CLIC, "No. (6.12, pAugust 24, 1979). 


Coram: J.V. Scott (Chairman), R. Tremblay and G. Loiselle Case heard: in Montreal, 
March 24, 1980 Judgment pronounced: March 24, 1980 Reasons bY si Js Vo Scotti in 
English; 3 pp.), concurred in by R. Tremblay and G. Loiselle Docket no.: 80-1023. 
i/o Minister of Employment and Immigration v. Manfred Hass 

APPEAL BY MINISTER - DID THE ADJUDICATOR ERR IN FINDING THE RESPONDENT A PERMANENT 
RESIDENT? - DID THE ADJUDICATOR ERR IN NOT PRONOUNCING A REMOVAL ORDER AGAINST THE 


RESPONDENT? 


JURISDICTION OF BOARD - ADJUDICATOR FINDING PERSON TO BE A PERMANENT RESIDENT —- REVIEW 
BY BOARD OF THE DECISION OF THE ADJUDICATOR 


PERMANENT RESIDENT - ABANDONMENT OF PERMANENT RESIDENCE - INTENTION — OUTSIDE OF CANADA 
FOR MORE THAN 183 DAYS — PRESUMPTION OF ABANDONMENT OF PERMANENT RESIDENCE IN SECTION 
24(2) — BURDEN OF PROOF - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 2(1), 24(1), 
(2), 27(2)(b), (2)(e), 73 —- IMMIGRATION APPEAL BOARD RULES, 1978, RULE 31(4) - 
CITIZENSHIP ACT, S.C. 1974-75-76, C. 108, S. 5(1)(b) 


The appellant, the Minister of Employment and Immigration is appealing from a decision 
of an adjudicator on the grounds that he erred in not holding that the respondent had 
ceased to be a permanent resident, that he had engaged and continued in employment in 
Canada contrary to the Act or Regulations and that he had entered Canada as a visitor 
and remained therein after ceasing to be a visitor. He also submitted that the 
Gjudicator erred in not making an order for the removal of the respondent. 


The appellant, a citizen of Germany, upon arrival in Canada was granted landed immigrant 
status. He stayed in Canada for about three months and returned to his country of 
origin for personal reasons, his mother was sick. He remained in Germany just under 
twelve years due to his mother's continuing illness. He returned to Canada after his 
mother's death and his passport contained a Canadian Immigration Visitor's stamp. He 
swore that he did not notice this until he arrived at his hotel and apparently he did 
not take it seriously since his Canadian Immigration Record Card was in his passport and 
he always considered himself to be coming back to Canada as a returning resident. The 
whole case turns on the question whether the respondent was or was not a permanent 
resident when he came back in Canada. 


Held: Appeal dismissed. The Board agreed with the finding of the learned adjudicator 
in that the respondent was a permanent resident when he returned to Canada. It must be 
emphasized that this is a "borderline" case, the learned adjudicator, before whom the 
respondent personally appeared, found him to be a credible witness and this Court: has 
resolved in his favour certain doubts arising from discrepancies in his testimony and 
submissions. 


Webber, Kenneth Jimmy v. M.E.I. (1.A.B. 78-9125), Weselak, Benedetti, Teitelbaum, June 
Maelo Sem SeeN Gl tC NO. mi 2iaSi yf PADRE ao yao LOK ON) si tACAMNS,.s TaAnLee niMayiuive., Mieke De (1 «A.B 
78-3455), Weselak, Benedetti, Petrie, October 3, 1978 (See CLIC, No. 3.14, June 27, 
1979); Alexander, Maqdi Halim v. M.E.I. (1.A.B. 78-9138), Weselak, Petrie, Teitelbaum, 
Duis lS yulope (see) CLIC .WNoO. 204) April) 257) .1979 je Goncalves, | Laurinda. Rodrigues v. 
MoMenemetloA. Ba 4d GLOGOWSK! gy iRUSSe LU) | Poworoanyk, August: 113,) 2975 (not yet 
Beponced tm Remsocarcord (L979) "97s Dele (30) 499 GE Enns. is 


Coram: eV Scout (Chairman), (Gsm. i Gampbell vandE.)| Teitelbaum Case heard: in 
Vancouver, November 26, 1979 Judgment pronounced: February 6, 1980 Reasons_by: 
Javeeeeortu in cengl ish: 10) pp.) concurred (anf by C.M.. ‘Campbell and. E. Teitelbaum 
Docket no.) 79-6130 Counsel: D.M. Hanbury, Esq., for the appellant. 
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SPONSORSHIPS 


Chand, Ami v. Minister of Employment and Immigration 

James, Albera Isomanda v. Minister of Employment and Immigration 
Petrow, Emil v. Minister of Employment and Immigration 

Beaubrun, Marie Lourdes v. Minister of Employment and Immigration 

Dufe, Annie Lillian v. Minister of Employment and Immigration 

Hill, Sedney Laverne St. John v. Minister of Employment and Immigration 
Jawanda, Jagdip Singh v. Minister of Employment and Immigration 
Dhother, Gurnek Singh v. Minister of Employment and Immigration 


REFUGEES 


Bahamondes Peralta, Moise Danilo v. Minister of Employment and 
Immigration 

Kwiatkowski, Jan Piotr 

Lazo-Cruz, Jose Antonio 

Drozd, Viatcheslav and 

Drozd, Tatiana v. Minister of Employment and Immigration 
Sleiman, Mohammed Said 

Yilmaz, Nezihi and wife Yilmaz, Zuhal 


REMOVAL ORDERS 


Rocuant, Manuel Alberto 

wife Rocuant, Eliana de los Mercedes 

and daughters Rocuant, Brisa Pamela, 

Rocuant, Roxana Patricia and 
Rocuant, Yasana Eliana v. Minister of Employment and Immigration 
Kendarjian, Dikranohi v. Minister of Employment and Immigration 
Perez-Pinto, Luz Maria v. Minister of Employment and Immigration 
Gudino, Rogelio Astudillo v. Minister of Employment and Immigration 


DEPORTATION ORDERS 


Crabtree, Robert Eastwood v. Minister of Employment and Immigration 
Simpson, Raphael Anthony v. Minister of Employment and Immigration 


EVIDENCE 


Hill, Sedney Laverne St. John v. Minister of Employment and Immigration 
Dhother, Gurnek Singh v. Minister of Employment and Immigration 


COUNSEL 


Yilmaz, Nezihi and wife Yilmaz, Zuhal 


Lek Ami Chand v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE CONVICTED OF A CRIMINAL OFFENCE - COMPASSIONATE AND HUMANITARIAN 
CONSIDERATIONS - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 19(2)(a), 79 


The appellant filed an application to sponsor the application for admission into Canada 
of his mother and father. The application was refused in respect of the father on the 
ground that he had been convicted of a criminal offence, namely stealing a piece of 
cheese valued at two shillings and five pence (about fifty cents in Canadian money). 


Held: Appeal allowed on equitable grounds. The sponsoree did not divulge at the 
interview the fact that he was convicted in 1964 for this petty offence. The majority 
of the Board does not condone his action in this respect. Nevertheless is the 
conviction for not paying for a piece of cheese valued at about fifty cents in 1964 such 
a big crime that should bar the father and mother of the appellant from joining their 
son and their grandchildren in Canada? The majority of the Board is of the opinion that 
section 79(2)(b) was inserted in the Act for the purpose that the Board could mitigate 
the severity of the law. 


C.M. Cambell (dissenting) 


In my view this Board is without statutory authority to allow the appeal on the grounds 
set forth by the majority. The majority expressed the opinion that Parliament inserted 
section 79(2)(b) to allow the Board to mitigate the severity of the law and proceed to 
grant special relief. It is common ground that the proposed immigrant is inadmissible 
pursuant to section 19(2)(a) of the Immigration Act, 1976, as set out in the letter of 
refusal. I find nothing in the Act or in the Immigration Regulations, 1978, that gives 
this Board the authority to allow an appeal on the basis of the degree of the disability 
from which inadmissibility pursuant to section 19(2)(a) flows. 


Coram: C.M. Campbell (Vice-Chairman), (Dissenting), F. Glogowski and U. Benedetti 
Case heard: in Vancouver, February 12, 1980 Judgment pronounced: February 12, 1980 
Reasons _ by: Fee 2Glogowski “(in English: 3) pp.) Concur rediiiin ss Dymus Benede tur 
Dissenting reasons by: CoM. Campbeliiew (in Englishes Sepp.) Docket no.: 19-6129 
Counsel: R. McPhee, Student at Law, for the appellant; C.J. Dickey, Esq., for the 
respondent. 


1322 Albera Isomanda James v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE NOT WITHIN THE FAMILY CLASS - NOT A DEPENDENT UPON THE SPONSOR 
FOR SUPPORT - DEFINITION OF "FAMILY", OF "SON", OF “FAMILY CLASS" - IMMIGRATION ACT, 
1976, S.C. 1976-77, C. 52, SS. 2(1), 6(1), 79 — IMMIGRATION REGULATIONS, 1978, SS. 4, 5, 
6 (2) 


The appellant filed an application to sponsor the application for landing of her son 
which application was refused on the ground that he was not admissible because he was 
not a member of the family class, he apparently was not mainly dependent upon her for 
Support as required within the interpretation of the word "family". 


Held: Appeal allowed on legal and on equitable grounds. The Act defines differently 
"family" and "member of the family class", and relates "member of the family class" to 
those members of a family whose application for landing may be sponsored by a Canadian 
citizen or by a permanent resident and therefore it would appear that this definition 
would apply to members of a family described in section 6 of the Immigration 
Regulations, 1978. In this definition there is no mention of dependency not is there 
any such mention in the provisions of section 6 of the Immigration Regulations, 1978 nor 
in the definition of "son" as provided in the said Regulations. In this case the son 
need not be dependent upon the sponsor in order to qualify within the provisions of 
section 6 of the Immigration Regulations, 1978 and that regardless if he is dependent or 
not, he is sponsorable. 


Coram: A.B. Weselak (Vice-Chairman), D. Davey and E. Teitelbaum Case heard: in 
Toronto, February 18, 1980 Judgment pronounced: February 18, 1980 Reasons by: 
A.B. Weselak (in English; 5 pp.), concurred in by D. Davey and E. Teitelbaum Docket 
no.: 19=9376 Counsel: C.C. Hoppe, Barrister and Solicitor, for the appellant; 


J.D. Taylor, Esq., for the respondent. 


&- 


18.3 Emil Petrow v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE NOT IN POSSESSION OF A VALID VISA - CANADIAN MARRIAGE - VALIDITY 
MARRIAGE OF CONVENIENCE - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 9(1), 
USA (Kea 2 


The appellant filed an application to sponsor into Canada the admission of his wife 
which application was refused on the ground that she was not in possession of a valid 
visa. She arrived in Canada as a visitor and before her visitor status expired she 
approached the Immigration authorities to request refugee status, but her claim was 
refused. In the meantime she met through her cousin an older Canadian citizen and got 
Married. According to the evidence the couple never lived together, she continued to 
live with her cousin, because the husband, the sponsor, thought he did not have adequate 
accommodations for him and his wife. They testified that they spent some evening time 
together but the business hours of the restaurant that the sponsor had took a lot of 
their time. They now feel that they have accumulated sufficient funds to enable them to 
alter their mode of living. They have sold the restaurant and are in the process of 
renovating an apartment which they plan to share. 


Held: Appeal allowed on equitable grounds. In the record there is a legal marriage 
certificate. By not living together seven days a week under one roof the couple did not 
conform to what is considered by society to be the norm. The majority opinion is that 
this unusual arrangement does not prove that the marriage is not genuine. 


U. Benedetti (dissenting) 


In reviewing all the evidence, I find that the marriage between the sponsor and the 
sponsoree is a marriage of convenience and I would dismiss the appeal. It seems very 
strange and unreal that this couple has not been able to share an apartment in over four 
years as financially the sponsor was able to afford one as he was working seven days per 
week. 


Coram: A.B. Weselak (Vice-Chairman), E. Teitelbaum and U. Benedetti (Dissenting) 


Case heard: in Toronto, February 19, 1980 Judgment pronounced: February 19, 1980 
Reasons _ by: Bo teitelbaum= (ani englishs 3) ippe)i concurred (iin {by A.B. Weselak 
Dissenting reasons by: Us Benedetti (in-English; 3 pp-) Docket no.: TO =O Sai, 


Counsel: M. Drukarsh, Barrister and Solicitor, for the appellant; J.D. Taylor, Esq., 
for the respondent. 


18.4 Marie Lourdes Beaubrun v. Minister of Employment and Immigration 


SPONSORSHIP - OBLIGATION OF FINANCIAL SUPPORT - DOUBTS ON FULFILMENT OF UNDERTAKING — 
WHETHER STATISTICS CANADA TAKES INTO CONSIDERATION THE NET INCOME ON THE GROSS INCOME TO 
ESTABLISH THE INCOME DISTRIBUTIONS BY SIZE IN CANADA - IMMIGRATION ACT, 1976, S.C. 
1976-77, C. 52, S. 79 — IMMIGRATION REGULATIONS, 1978, S. 6(1)(b) (iii) 


The appellant filed an application to sponsor into Canada the admission of her mother 
which application was refused on the ground that she was not able to fulfil the 
undertaking to provide for lodging, care and maintenance. To analyse if the appellant 
would be able to fulfil her undertaking, the Immigration officer took into consideration 
the net income of the appellant and compared it with the necessary amount that 1s 
indicated in the "Income distributions by size in Canada" published by Statistics 
Canada. The appellant was not able to fulfil the undertaking if one considered the net 
income only, but was able to fulfil the undertaking if one considered the gross income. 


The issue in the instant case was whether Statistics Canada was basing the revenue on 
the gross income or on the net income. There was an adjournment so that the appellant's 
counsel could write to Statistics Canada to find the answer to that important question. 


Held: Appeal allowed on legal and equitable grounds. The answer from Statistics Canada 
was that Statistics Canada was taking into consideration the ST salary to establish 
the income distributions by size in Canada. 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: in 
Montreal, February 22, 1980 k Judgment pronounced: March 7 L980 Reasons by: 
G. Loiselle (in French; 6 pp.), concurred in by J.-P. Houle and R. Tremblay Docket 
no.s, 79-1114 Counsel: P. Duquette, Barrister and Solicitor, for the appellant; 
J.R. St-Louis, Esq., for the respondent. 


18.5 Annie Lillian Dufe v. Minister of Employment and Immigration 
SPONSORSHIP = SPONSOREE CONVICTED OF A CRIMINAL OFFENCE - SPONSOREE MADE 


MISREPRESENTATION OF A MATERIAL FACT TO OBTAIN ADMISSION INTO CANADA —- UNLAWFULLY IN 
POSSESSION OF A STOLEN BIRTH CERTIFICATE - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, 
SS. 19(1)(c), 27(2)(d), (9g), 79 


The appellant filed an application to sponsor in Canada the admission of her husband, 
which application was refused on the grounds that he had been convicted of an offence 
under the Criminal Code; namely, possession of stolen property not exceeding $200.00, 
and that he came into Canada by reason for fraudulent or improper means; that is, 
claiming to be a Canadian citizen being unlawfully in possession of a Birth Certificate 
of someone else. 


The appellant informed the Board that this was her first marriage. However, her 
evidence indicates that this was the third marriage for her husband. He was convicted 
in Canada for having in his possession a stolen Birth Certificate and according to a 
Statutory declaration made by an Immigration officer in Edmonton, was wanted in the 
United States for violation of parole. 


Held: Appeal dismissed. There is no doubt that the appellant has deep affection for 
husband and that there exists a valid marriage relationship. However, the Board cannot 
treat lightly the way in which the sponsoree married the appellant in their first 
Marriage and the manner in which he arrived in this country. The sponsoree has 
consistently lacked frankness both with Immigration authorities in Canada and the 
Justice authorities in the United States, where he apparently is still on the list of 
"fugitives from Justice" for violation of his parole. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski and U. Benedetti Case heard: in 
Edmonton, April 25, 1980 Judgment pronounced: pNojesbll Aisin 1 gkeKsXo) Reasons 5 
F, Glogowski (in English; 5 pp.), concurred in by C.M. Campbell and U. Benedetti 
Docket no.: 79-6081 Counsel: H.L. Starkman, Barrister and Solicitor, for the 


appellant; D.M. Hanbury, Esq., for the respondent. 


18.6 Sedney Laverne St. John Hill v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE CONVICTED OF A CRIMINAL OFFENCE - BIGAMY -— EVIDENCE 


EVIDENCE - BIGAMY - SPONSORSHIP - SPONSOREE CONVICTED OF A CRIMINAL OFFENCE - 
#970, (Co CH34, SS. 2541) (ayia) 2D OK) 


The appellant filed an application to sponsor into Canada the admission of her fiancé, 
which application was refused on the ground that he had been convicted of bigamy. At 
the hearing a Decree Absolute of divorce was produced. Also there was a declaration 
signed by the sponsoree in the presence of a Justice of the Peace certifying that the 
present name of the sponsoree and the name appearing on the Marriage Certificate was one 
and the same person. 


Held: Appeal allowed on equitable grounds. It is clear from the:evidence that it is a 
Sincere relationship. The sponsoree's only encounter with the law took place back in 
1975 and has been an isolated case - not of a criminal nature but due to the complicated 
events of an extra-marital affair. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and D. Davey Case heard: in 
Toronto, March 5 and May 26, 1980 Judgment pronounced: May 26, 1980 Reasons by: 
U. Benedetti (in English; 3 pp.), concurred in by A.B. Weselak and D. Davey Docket 
no.: 79-9419 Counsel: D. Taylor, Esq., for the respondent. 

Whe 7 Jagdip Singh Jawanda v. Minister of Employment and Immigration 


SPONSORSHIP - FOREIGN ADOPTION - LEGALITY OF THE ADOPTION -—- INDIAN CUSTOMARY ADOPTION - 
BURDEN OF PROOF -— SPONSOREE WITHIN THE SPONSORABLE CLASS —- IMMIGRATION ACT, 1976, S.C. 
1976-77, C. 52, S. 79 - IMMIGRATION REGULATIONS, 1978, S. 4 - HINDU ADOPTIONS AND 
MAINTENANCE ACT, 1956, SS. 5, 7, 9, 10, 11, 16 


The appellant filed an application to sponsor into Canada the admission of his adopted 
son which application was refused on the ground that he did not come within the 
definition of family class as described in the Immigration Regulations. At the hearing 
the appellant gave evidence to the effect that when the customary adoption of the 
sponsoree was made, there was a get-together in the community of three hundred people 
who witnessed the adoption when the child was eight years old. 


Held: Appeal allowed on legal grounds. Having considered the provisions in the Hindu 
Adoptions and Maintenance Act, 1956, and having further considered the evidence, the 
Board is of the opinion that this adoption was not made in contravention of its 
provisions but rather was made in substantial compliance with the provisions and 
therefore would appear to be not a void adoption. The sponsoree was adopted at the age 
of eight years old and this would appear to be a valid adoption. However, there was no 
evidence produced before the Board by a qualified witness as to proof of the foreign law 
in India, therefore the Board cannot make a proper finding in this’ respect. 
Nevertheless, the Board has before it a Declaratory Decree which has not been contested 
as to its validity and which appears to be valid and issued by a Court of competent 
jurisdiction in India. Particularly based on this Decree the Board finds, as a fact, 
that the sponsoree was adopted before he attained the age of thirteen years. 


Coram: A.B. Weselak (Vice-Chairman), D. Davey and E. Teitelbaum Case heard: in 
Toronto, April 24, 1980 Judgment pronounced: May 27, 1980 Reasons by: A.B. 
Weselak (in English; 7 pp.), concurred in by D. Davey and E. Teitelbaum Docket no.: 
79-9176 Counsel: R.A. Sainaney, Barrister and Solicitor, for the appellant; M. Prue, 


Esq., for the respondent. 


18.8 Gurnek Singh Dhother v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE, A MEMBER OF THE INADMISSIBLE CLASS — SPONSOR NOT FREE TO MARRY 
- EVIDENCE —- PRODUCTION OF OFFICIAL DOCUMENTS 


EVIDENCE - PRODUCTION OF OFFICIAL DOCUMENTS - SPONSORSHIP - SPONSOREE, A MEMBER OF AN 
INADMISSIBLE CLASS - SPONSOR NOT FREE TO MARRY - IMMIGRATION ACT, 1976, S.C. 1976-77, 
C. 52, SS. 19(2)(d), 79 — IMMIGRATION REGULATIONS, 1978, S. 4 


The appellant filed an application to sponsor into Canada the admission of his wife and 
daughter. The application was refused in respect of his wife on the ground that she was 
a member of the inadmissible class in that she was not the lawful wife of the sponsor in 
that the latter would not have been free to marry at the time he married the sponsoree. 
At the hearing a Certificate of Marriage between the sponsor and a woman was produced. 
The appellant's counsel introduced a judgment by way of Decree Absolute in the Supreme 
Court of British Columbia between the same two persons. On the record is a Schedule 
showing that a marriage took place between the sponsor and the sponsoree after the date 
of the divorce at which time the appellant was legally divorced and free to re-marry. 


Held: Appeal allowed on legal grounds. It is clear that the marriage is a legal 
Marriage and that the sponsoree is the lawful wife of the appellant. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and D. Davey Case heard: in 
Toronto, May 28, 1980 Judgment pronounced: May 28, 1980 Reasons by: U. Benedetti 
(in English; 2 pp.), concurred in by A.B. Weselak and D. Davey Docket no.: 79-9326 


Counsel: R.A. Sainaney, Barrister and Solicitor, for the appellant; W.A. MacIntyre, 
Esq., for the respondent. 


18.9 Moise Danilo Bahamondes Peralta v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - CREDIBILITY —- IMMIGRATION ACT, 
1976, S.C. 1976-775" C.-52,: SS. 2(1),. 70(2),, 72 


The applicant, a citizen of Chile, is claiming refugee status on the grounds that as an 
active member of different political groups, he was victim, after the coup in 1973, of 
several harassments. Apparently, he had to hide and leave his home. The militaries 
went to his house and asked his wife to tell where he was. She and the child were 
imprisoned and with the helpv of the United Nations she could leave Chile, and was 
accepted in Spain. He finally too could leave Chile for Argentina and then he went to 
Cuba. Because he could not obtain the proper papers, he could not leave Cuba to go to 
Spain. He was then admitted to Canada and left for Spain to meet his wife and 
daughter. He could not stay long in Spain because foreigners had to get out for 
economic reasons and he could not ask for refugee status in Spain. His wife and child 
could stay because they had a passport for the United Nations and they had the help of a 
Catholic organization. 


Held: Application having been allowed to proceed, the applicant is determined to be a 
Convention refugee. "Persecution" is not only from physical torture, the essential 
element is the harassment of which a person is a victim of the tacit or express consent 
of the authorities of the country from which the person has the nationality, harassment 
inflicted by reason of race, religion, nationality, membership to a particular social 
group or political opinion. 


Astorga, Gabriel Oscar Farias v. M.E.I. (1.A.B. 79-1035), Scott, Loiselle, Teitelbaum, 
July 23, 1979 (See CLIC, No.: 12.12, February 25, 1980); Hurt, Waclaw Antoni Mihael v. 
M.E.I. (F.C.A., no. A-362-77), Heald, Ryan, Kelly, January 25, 1978 (not yet reported); 
Hurt, Waclaw Antoni Mihael v. M.E.I. (I.A.B. 77-9105), Weselak, Benedetti, Teitelbaum, 
April 5, 1979 (See CLIC, No. 8.11, October 29, 1979); Oyarzun, Ana Maria Contreras v. 
M.E.I. (1.A.B. 79-1036), Houle, Tremblay, Loiselle, October 31, 1979 (See CLIC, No. 
14.9, April. 24, .1980)% Iyar, ‘Tharoshuni “Arjununan' Vv. Meee.) (LT sA.B.. 79-1237), escoct, 
Houle, Loiselle,: January 15, 1980 (not yet reported); Araya Heredio, Juan Alejandro v. 
M.E.I. (1.A.B. 76-1127), Houle, Legaré, Tremblay, January 6, 1977 (See CLIC, No. 1.11, 
March 20, 1979); Pasmino, Hector Edgardo Pinto v. M.E.I. (I.A.B. 79-9109), Weselak, 
Teitelbaum, Davey, July 12,1979 (See CLIC,“Ho. 11.13, January, 25, 1980). 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: in 
Montreal, December 12, 1979 Judgment pronounced: December 12, 1979 Reasons by: 
J.-P. Houle (in French; 9 pp.), concurred in by R. Tremblay and G. Loiselle Docket 
no.: 79-1082 Counsel: M. Fournelle, Barrister and Solicitor, for the applicant; 


J.R. St-Louis, Esq., for the respondent. 


18.10 Jan Piotr Kwiatkowski 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - FEAR OF PERSECUTION FOR 
REASONS OF RELIGION - CANADIAN NEWSPAPER MENTIONING THAT THE APPLICANT IS CLAIMING 
REFUGEE STATUS — IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 2, 45, 70, 71 


The applicant is claiming refugee status on the ground that he fears persecution because 
at a certain time, he apparently for opportunistic aims to do better in his profession, 
joined the Communist Party ruling Poland and then was expelled. His second claim to 
refugee status is based on the fear of persecution for reasons of religion. He was a 
teacher and the school authorities forbade the practicing of religion to their teachers, 
and forbade them to teach religion to the children. His third base for claiming to be a 
refugee is because "The Gazette” mentioned that he requested political asylum in Canada. 


Held: Application refused to proceed and the applicant is determined not to be a 
Convention refugee. If the Board would accept the applicant's counsel suggestion that 
every person becomes “a political refugee" as soon as a newspaper in Canada mentions 
somebody's name as seeking "political asylum" without any other grounds for considering 
his refugee claim, it would completely destroy the whole humanitarian concept of helping 
people who really have a well-founded fear of persecution to seek refugee status under 
the Immigration Act, 1976. 


Coram: F. Glogowski (Vice-Chairman), G. Loiselle and R. Tremblay Case heard: in 
Montreal, December 13, 1979 Judgment pronounced: December 13, 1979 Reasons by: 
F. Glogowski (in English; 6 pp.), concurred in by G. Loiselle and R. Tremblay Docket 
no.: 79-1220. 


18.11 Jose Antonio Lazo-Cruz 


REFUGEE - REDETERMINATION - MEMBER OF A SOCIAL GROUP - IMMIGRATION ACT, 1976, S.C. 
SASS Th Ka S45. 36 TAY 


The applicant is claiming refugee status on the ground that he fears persecution because 
of membership in a particular social group and because of political opinions he holds. 
He describes himself as a militant in the Peoples Revolutionary Army engaged in 
guerrilla activity. He was arrested only once in 1976 when after twelve hours of 
detention he was released as a result of the influence of a government supporter, a 
friend of his father. 


Held: Application refused to proceed, the applicant is determined not to be a 
Convention refugee. He is a member of the Peoples Revolutionary Army which in the 
terms of the Convention is not a "social group". If he is fearful of returning to his 
country of origin and based on his story he has reason to be, then that fear flows from 
violent criminal activity which is beyond the definition of a "refugee" as set out in 
the United Nations Convention. 


Coram: C.M. Campbell (Vice-Chairman), A.B. Weselak and D. Davey Case heard: in 


Vancouver, January 16, 1980 Judgment pronounced: January 16, 1980 Reasons by: 
C.M. Campbell (in English; 3 pp.), concurred in by A.B. Weselak and D. Davey Docket 


no.: 80-6004. 


18.12 Viatcheslav Drozd and Tatiana Drozd v. 
Minister of Employment and Immigration 


REFUGEE - REDETERMINAION - FEAR OF PERSECUTION FOR REASONS OF NATIONALITY, RELIGION, AND 
POLITICAL OPINION 


The applicant and his daughter are claiming refugee status on the grounds that they fear 
persecution resulting from their nationality, their religion and their political 
beliefs. They are non-Communists, members of the Orthodox Christian church and 
Ukrainians living in a Russian dominated society. Their opportunities for worship are 
limited and when exercised they feel discrimination. 


Held: Applications having been allowed to proceed, the applicants are determined not to 
be Convention refugees. The Board is satisfied that life under Russian Communism is 
distasteful to these non-Communist Christian Ukrainians to whom freedom, church and 
heritage are extremely important. Further, they suffer discrimination in their 
situation but the Board is not satisfied that this takes the form of persecution. 


Coram: C.M. Campbell (Vice-Chairman), R. Tremblay and F. Glogowski Case heard: in 
Toronto, March 4, 1980 Judgment pronounced: March 6, 1980 Reasons _by: CraMis 


Campbell (in English; 3 pp.), concurred in by R. Tremblay and F. Glogowski Docket 


nos.: 79-9396 and 79-9395 Counsel: L.W. Bardyn, Barrister and Solicitor, for the 
appellant; D. Taylor, Esq., for the respondent. 


18.13 Mohammed Said Sleiman 


REFUGEE - REDETERMINATION - ORDER OF FEDERAL COURT REFERRING THE MATTER BACK TO THE 
BOARD FOR RECONSIDERATION - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 2(1), 70, 
fal ; 


The original decision of the Immigration Appeal Board on the application of the 
applicant for a redetermination of his claim was taken to the Federal Court of Appeal 
whose decision was to refer the matter back to the Board for reconsideration. 


Held: Application refused to proceed, and the applicant is determined not to be a 
Convention refugee. It was recognized that in consequence of the turmoil in the Middle 
East, to return to Lebanon, his place of habitual residence, would be unattractive to 
the applicant. However, he was raised in Lebanon and there is no evidence that he or 
any member of his family have ever suffered persecution or faced any special difficulty 
in that country as a result of their race, religion, nationaliy, membership in a 
particular social group, or political opinion beyond the problems they would face in 
consequence of the general circumstances existing there. There is no evidence of any 
activity, belief or relationship which would set the applicant or any member of his 
family apart to the extent they would be selected for persecution. He travelled freely 
to Canada for the specific purpose of furthering his education. Having accomplished 
this objective he is free to return home. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski et R. Tremblay Case heard: 
in Vancouver, April 10, 1980 Judgment pronounced: ADL 1 OF ae L980 Reasons _by: 


C.M. Campbell (in English; 3 pp.), concurred in by F. Glogowski and R. Tremblay 
Docket no.: VIPSELM 


18.14 Nezihi Yilmaz and wife Zuhal Yilmaz 


REFUGEE - REDETERMINATION —- FEAR PERSECUTION BECAUSE NOT A MEMBER OF ANY GROUP 


COUNSEL — CHOICE OF OWN COUNSEL WHETHER A LAWYER OR AN IMMIGRATION CONSULTANT - VALIDITY 
OF PROCEEDINGS — IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 2, 30(1), 45(1), 70(1), 
Til 


The applicants, citizens of Turkey, are claiming refugee status on the ground that they 
fear persecution because they are not members of any group: leftist and rightest groups 
are dangerous for them because they are in the neutral zone. In his declaration, the 
male applicant is claiming that at his inquiry and examination under oath he was 
represented by a person that he believed was a lawyer. Apparently the latter was not a 
lawyer but represented himself as such and had been charged with fraud under the 
Criminal Code. The applicant, on his own volition, chose that person as counsel for his 
examination. He was informed at the outset of the hearing through an interpreter that 
that person was an Immigration consultant and proceeded without objection. The Board 
finds that the examination was conducted properly and all the rights of the applicant 
were safeguarded. 


Held: Application refused to proceed and the applicants are determined not to be 
Convention refugees. The applicants were harassed by some extortionists, who maybe were 
involved in some political activities, but it is evident that they were never persecuted 
by the Government; on the contrary, they applied to the security forces for some help 
and protection. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and R. Tremblay Case heard: in 
TOLONLO, TAD LO 1990 Judgment pronounced: INoeele D5 7 TERY Reasons _ by: 
U. Benedetti (in English; 4 pp.), concurred in by A.B. Weselak and R. Tremblay Docket 


NOs SGU l25 « 


18.15 Manuel Alberto Rocuant, wife Eliana de los Mercedes Rocuant, and 


daughters Brisa Pamela Rocuant, Roxana Patricia Rocuant and Yasana Eliana Rocuant 
v. Minister of Employment and Immigration 


REMOVAL ORDER - EXCLUSION ORDER - MALE NOT IN POSSESSION OF A VISA AT PORT OF ENTRY - 
FEMALE NOT A GENUINE VISITOR - CHILDREN, MEMBERS OF A FAMILY ACCOMPANYING A MEMBER OF 
THAT FAMILY WHO MAY NOT BE GRANTED ADMISSION —- ALREADY GRANTED REFUGEE STATUS IN ANOTHER 
COUNTRY - HUMANITARIAN AND COMPASSIONATE CONSIDERATIONS - IMMIGRATION ACT, 1976, S.C. 
1976-77, C. 52, SS. 9(1), 19(2)(d), 20(1), 23(3), 45(1), 72 -— IMMIGRATION REGULATIONS, 
1978, S. 14(1)(b) 


The appellant was ordered excluded because he was a person not in possession of a visa 
when appearing at the port of entry, his wife because she was found not to be a genuine 
visitor and the children because they were members of a family accompanying a member of 
that family who may not be granted admission. The five appeals were consolidated with 
the counsel's agreement with the understanding that the Board will consider each appeal 
individually before reaching its decision. 


It is a case of a Chilean family that was given refugee status in Peru some time in 
WE) Se The male appellant requested to be resettled in Canada and as second choice he 
requested to emigrate in Australia, Switzerland or Sweden. He apparently arrived in 
South Dakota, United States, on a flight from Lima, Peru, and was recommended by a 
Pastor of the Lutheran Church in Chile to a Pastor in Lima, Peru. It is clear from the 
other evidence that this Church was instrumental in obtaining permission for this family 
to travel to the United States. It appears that the family has also been granted 
protection by the United States as refugees, a country from which they did not fear 
persecution so they were told by the Refugee Status Advisory Committee in Canada that 
they should return to the United States and could not remain in Canada as refugees. 


It was never established that they in fact would be admitted back to the United States 
even if he wished to enter. At the hearing, both husband and wife made statements that 
they would rather go to a third country, perhaps Sweden, than to the States. There is 
no firm indication anyhow as to what status he had in the United States and whether he 
is admissible there at this time. 


Held: Appeal allowed on equitable grounds, the five removal orders are quashed and the 
Board directs that the members of the family be examined as persons seeking admission at 
a port of entry. 


C.M. Campbell (dissenting) 


I would dismiss the appeal, I find nothing in the record of this family to justify the 
granting of special relief. The appellant and his family were granted refugee status in 
the United States. Subsequently they both returned to Chile and each in the process 
took advantage of the services provided by the Chilean Government Services. It is clear 
from the evidence that Mrs. Rocuant had no fear of returning to Chile and that Mr. 
Rocuant returned to test the economic climate and found it wanting. Whatever their 
refugee status, in Canada or in the United States, I am satisfied they have overcome 
their fear of returning to Chile for other than economic reasons. Since Mr. Rocuant 
with his single-minded objective of remaining in Canada has not tested his 
re-admissibility to the United States there is no evidence they would not be 
readmitted. They have two places to go, home.to Chile or to the United States where 
they have refugee status. 


When he attempted immigration to Canada through the established processes he failed. 
Having failed, rather than direct his attention to accommodating himself and his family 
to the hospitality of the United States, he imposed himself on Canada. Later, having 
settled his wife and children here he returned to Chile, abandoning his family to 
Canadian charity. It is true one of the children is benefitting from medical care in 
Canada. Had they remained in the United States that care would have been available, and 
would be again. 


Coram: C.M. Campbell (Vice-Chairman), (Dissenting), F. Glogowski and E. Teitelbaum 


Case heard: in Winnipeg, February 4, 1980 Judgment pronounced: February 9, 1980 
Reasons by: _ F. Glogowski (in English; 14 pp.), concurred in by E. Teitelbaum 
Dissenting reasons _ by: CaM Campbells (Gi ne Enis hoe Dies) Docket no.: 79-6108; 
19=6L09 07 9=61210F8 B79—ol ls and 17 9=6112) (in SEnglvshsas sep.) Counsel: ING MXsJlea- 


Barrister and Solicitor, for the appellants; I.D. Munn, Esq., for the respondent. 


18.16 Dikranohi Kendarjian v. Minister of Employment and Immigration 


REMOVAL ORDER - PERMANENT RESIDENT ~—- MISREPRESENTATION OF A MATERIAL FACT - APPLICATION 
FOR PERMANENT RESIDENCE SHOWING STATUS AS SINGLE - MATERIALITY - HUMANITARIAN AND 
COMPASSIONATE CONSIDERATIONS -— IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, S. 27(1)(e) 


The appellant, a permanent resident, was ordered deported on the ground that she was 
granted landed by reason of misrepresentation of a material fact in that she signed her 
Immigration Identification Card in her maiden name which stated that she was single but 
was in fact married when she arrived in Canada. She claims that she was not aware that 
her status as single was indicated on this form. Subsequent to her arrival in Canada, 
she sponsored her fiancé as her husband. 


In the instant case the appellant attested to the fact that her husband had no criminal 
record and no physical or mental disabilities. Counsel contended that since this 
evidence was before the Board the misrepresentation by the appellant was not material. 
The Board does not accept the submissions of counsel to this effect since at the time 
she made the representation there had been no medical examination or further 
investigation with respect to her husband and he could very well have been prohibited 
admission under the Immigration Act. The Board therefore finds that the appellant was 
admitted to Canada having made the misrepresentation of a material fact and therefore 
finds that the Order is a valid Order, made in accordance with the Immigration Act and 
Regulations thereunder. 


Held: Appeal allowed on equitable grounds. The appellant, while a citizen of Iraq, is 
of Armenian descent. She claims that she left Iraq for political reasons, that she was 
a teacher in Iraq and the schools had been taken over by the government and no Armenian 
was being taught in the schools. It appears that the appellant and her husband, were 
she returned to Iraq or he to Lebanon, would suffer considerable difficulties in these 
respective countries. The appellant is steadily establishing herself in Canada and one 
of the objectives of the Immigration Act is "to facilitate the reunion in Canada of 
Canadian citizens and permanent residents with their close relatives from abroad". 


M.M.I, v. Brooks [1974] S.¢.R. 8505 36° D.<L.R. (3d) S225° Hilario v. i. Met coer 
697; Ebanks, Barbara Elinora v. M.M.I. (F.C.A., No. A-559-76), Jackett, Urie, MacKay, 
January 1l, 1977 (not yet reported). 


apes i= 


Coram: A.B. Weselak (Vice-Chairman), F. Glogowski and D. Davey Case heard: in 
Toronto, March 5, 1980 Judgment pronounced: Marche), . 1980 Reasons _ by: 
A.B. Weselak (in English; 5 pp.), concurred in by F. Glogowski and D. Davey Docket 
NOs? 79-9382 Counsel: M.C. Birley, Barrister and Solicitor, for the appellant; M. 


Prue, Esq., for the respondent. 


18.17 Luz Maria Perez-Pinto v. Minister of Employment and Immigration 


REMOVAL ORDER - PERMANENT RESIDENT - CONVICTED OF A CRIMINAL OFFENCE - IMMIGRATION ACT, 
1976, S.C. 1976-77, C. 52, S. 27(1)(d)(i) - NARCOTIC CONTROL ACT, R.S.C. 1970, C. N-l, 
S. 4(2) 


The appellant, a permanent resident, was granted landing under Project 97. She was 
ordered deported on the ground that she was convicted of an offence under the Narcotic 
Control Act, namely possession for the purpose of trafficking, and was sentenced to a 
term of imprisonment of eighteen months. 


Held: Appeal dismissed. The appellant, when she committed this offence was not a 
teenager caught up in the milieu of a peer group with a small supply of drugs for 
distribution in the street. She was a young woman, a mother, arrested with large 
amounts of the drug, with the potential of substantial profit. 


Tzemanakis v. M.M.I. 8 I.A.C. 156/165. 


Coram: C.M. Campbell (Vice-Chairman), D. Davey and A.B. Weselak Case heard: in 
Vancouver, January 15, 1980 Judgment pronounced: March 24, 1980 Reasons by: D. 
Davey (in English; 6 pp.), concurred in by A.B. Weselak and C.M. Campbell Docket 
no.: 79-6063 Counsel: I.D. Munn, Esq., for the respondent. 

18.18 Rogelio Astudillo Gudino v. Minister of Employment and Immigration 

REMOVAL ORDER - PERMANENT RESIDENT - MISREPRESENTATION OF A MATERIAL FACT - VISA 


OBTAINED AS A RESULT OF AN EMPLOYMENT -—- EMPLOYMENT NO LONGER EXISTING - VISA CANCELLED 
ON THE PHONE - MATERIALITY - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 2(1), 
27(1)(e), 72(1)(b), 76(1) 


The appellant, a permanent resident, has obtained, in his country of origin, his visa 
for landing as a result of an assured employment in Canada. Just before the appellant 
left the country he received a phone call advising him of a change in his situation in 
respect of employment and therefore his visa was cancelled. He was told to wait until 
an employment would be available and another visa would be issued. He ignored the 
cancellation of the visa by phone and proceeded to Canada. He was ordered deported on 
the ground that he was granted landing on the basis of an invalid visa. ; 


Held: Appeal allowed on legal and equitable grounds. The number of points given to the 
prospective immigrant for assured employment in Canada is very material in the process 
of admitting immigrants to Canada, therefore, the change of employment should be 
reported to the Immigration authorities before or after signing the application for a 
visa. The Board therefore agrees with the respondent's submission that until landing 
takes place a visa can be withdrawn or cancelled if the circumstances warrant it. A 
visa, therefore, is a document which, to be invalidated should be cancelled by 
authorized officials of Employment and Immigration Commission, in the proper manner in 
writing or by placing a stamp marked "cancelled" on the document. Tne see partiuculan 
case, the appellant was only advised by a telephone call that he should not present the 
visa that was issued to him at the border. As there is no evidence that his visa was 
cancelled, there was no proper basis for issuing the order of deportation. 


Vodel, ,Dieter Vv. M.E.1, (1.A.B. 77-6014), C.M. Campbell, J.C.A.. Campbell, Steele, 
Sepcember 2so,0oy ie (see (CLIC, (No. 1.2, March 20, 1979). 


tl Late 


Coram: F. Glogowski (Vice-Chairman), U. Benedetti and D. Davey Case_ heard: in 
Toronto, January 10, 1980 Judgment pronounced: ADL ke LOL ooo Reasons by: 
F. Glogowski (in English; 8 pp.), concurred in by U. Benedetti and D. Davey Docket 
NnOes 1) /9+9017 Counsel: C.C. Hoppe, Barrister and Solicitor, for the appellant; 
J.D. Taylor, Esq., for the respondent. 


18.19 Robert Eastwood Crabtree v. Minister of Employment and Immigration 


DEPORTATION ORDER - PERMANENT RESIDENT —- ABANDONMENT OF PERMANENT RESIDENCE —- INTENTION 
- OUTSIDE CANADA FOR MORE THAN 183 DAYS - PRESUMPTION OF ABANDONMENT OF PERMANENT 
RESIDENCE IN S. 24(2) - BURDEN OF PROOF —- IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, 
SS. 24(1)(a), (2), 25, 27(2)(e) 


The appellant was a landed immigrant in Canada for eleven years and went to the 
Philippines on a visit. While there, he found employment and was absent from Canada for 
a twenty-month period. He returned to Canada without a returning resident permit but 
upon arrival he stated he was a visitor. He just reported to the Immigration 
authorities a couple of days later and claimed he was a Landed Immigrant. The issue in 
this case is whether or not he lost his status as a landed immigrant in Canada during 
this twenty-month period of absence. 


Held: Appeal allowed on legal grounds and the deportation order is quashed. The Board 
ls satisfied that the appellant never intended to abandon Canada. When he lost all of 
his effects and his savings in a fire he decided to leave as soon as he could finance 
the trip. He went first to Miami with a specific objective and then to Vancouver where 
he had lived and worked for eleven years of his life. Here he found what he needed most 
in his distress, was the support of friends. He came to the only place in the world 
where this support was available to him. Even though he left no possessions and even 
though his roots may be shallow, this is the country in which he has roots of any kind. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski and U. Benedetti Case heard: 
in Vancouver, February 11, 1980 Judgment pronounced: February 11, 1980 Reasons 

by: C.M. Campbell (in English; 8 pp.), concurred in by F. Glogowski and U. Benedetti 
Docket no.: 79-6257 Counsel: R. Brown, Barrister and Solicitor, for the appellant; 


I.D. Munn, Esq., for the respondent. 


18.20 Raphael Anthony Simpson v. Minister of Employment and Immigration 


DEPORTATION ORDER - PERMANENT RESIDENT -—- CONVICTED OF A CRIMINAL OFFENCE -—- HUMANITARIAN 
AND COMPASSIONATE CONSIDERATIONS - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 
SLC CGA) FS ne 


The appellant, a permanent resident, has been ordered deported on the ground that he has 
been convicted of an offence under the Criminal Code; namely the offence of robbery for 
which a term of imprisonment of more than six months has been imposed. 


Held: Deportation order stayed on compassionate grounds for a period of two years from 
the date of release on parole, or otherwise, and the appellant is ordered to report his 
change of address and report to the nearest Immigration officer every three months from 
the date of release. The appellant arrived in Canada at the age of sixteen and has been 
the object of other charges, this is his only conviction, and is an isolated one. The 
Board considers this offence serious as a shot-gun was involved in the robbery: 
nevertheless, it must consider that the appellant is still a youth and has no close 
relatives in Jamaica. All his immediate family are in Canada, at least those of whom he 
knows their whereabouts. 


U. Benedetti (dissenting) 


- 12 - 


I am of the opinion that the appellant is not deserving any compassionate or 
humanitarian considerations. After his arrival in Canada he only attended school for one 
year and his work record has been very poor. Although the appellant had the moral and 
financial support of his mother, he committed a very serious crime for which there were 
no accounts given for his action. The appellant is now twenty-one years of age and the 
fact that he has few close relatives in Jamaica is irrelevant. He failed to take 
advantage of all the opportunities he had to become a productive member of our society 
and had to be supported by his mother - even his drug habit. 


Coram: A.B. Weselak (Vice-Chairman), E. Teitelbaum and U. Benedetti (Dissenting) 


Case heard: INpwLOLONLO, ADI wn 2, LOO Judgment pronounced: Neketih Ahine ASR 
Reasons _ by: A.B. Weselak (in English; 3 pp.), concurred in by E. Teitelbaum 
Dissenting reasons by: U. Benedetti (1 p.) Docket no.: 79-9467 Counsel: S. 


Whitzman, Barrister and Solicitor, for the appellant; M. Prue, Esq., for the respondent. 
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Immediate delivery of full texts of all decisions summarized in this or previous 
issues is available from the Council at a cost of $5.00 for the first ten (10) pages and 


$0.25 for each page thereafter. All decisions are available in English or French. 
Orders can be made by telephone or mail and they will be processed the same day. 
The rate includes handling and postage (first class). Express delivery is available at 
cost. While every effort is made to ensure accuracy and completeness of the 
summaries, no responsibility is assumed for errors or omissions. 


These summaries are published under the authority of J.V. Scott, Q.C., Chairman 
of the Immigration Appeal Board. In view of Council’s objectives, copying of 
portions of its publications is not restricted. However, copies should identify the 
source of the information and include the following notice: “The objects of the 
Canadian Law Information Council are to promote the acquisition and dissemi- 
nation of the law in Canada and to enhance the quality and increase the availability 
of information pertaining to the law in Canada.” Copies of substantial portions of 
any publication should be obtained from the Council's Offices. 
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79-9295 
79-6128 
80-6112 
80-6119 


79-1053 
79-9375 
79-1110 
79-1111 
i o=1 165 


80-6035 


SPONSORSHIPS 


Kwong, Pak Yeung ve Minister of Employment and Immigration 

Lui, Man Yee ve Minister of Employment and Immigration 

Yasseen, Alicia Barrientos v. Minister of Employment and Immigration 
Bassi, Kuldip Singh v.- Minister of Employment and Immigration 


REFUGEES 


Asfaha, Negash ve Minister of Employment and Immigration 
Florkowski, Boguslawa v. Minister of Employment and Immigration 
Retamal Sanchez, Jesus Enrique and Diaz Valencia, Maria Cecilia v. 
Minister of Employment and Immigration 

Murat, Lamarre v. Minister of Employment and Immigration 


REMOVAL ORDER 


Sharma, Deo Datt v. Minister of Employment and Immigration 


19.1 Pak Yeung Kwong v. Minister of Employment and Immigration 
SPONSORSHIP - SPONSOREE WOULD CAUSE AN EXCESSIVE DEMAND ON THE HEALTH SERVICES - 


DIAGNOSIS NOT INCLUDED IN THE OFFICIAL DOCUMENT - DIAGNOSIS ATTACHED THERETO - RIGHT OF 
SPONSOR TO KNOW THE REASONS OF REFUSAL - COMPASSIONATE AND HUMANITARIAN CONSIDERATIONS - 
IMMIGRATION * ACT, 1976; “SoC lI 976-77 Co S2SS. 19 (1) Ca) CE) ae 79 


The appellant filed an application to sponsor the application for admission into Canada 
of his parents. The application was refused in respect of the father on the ground that 
his state of health would cause an excessive demand on our health services. The medical 
opinion shows no diagnosis and simply bears the notation “inadmissible as excessive 
demand on health care resources". Both counsels argued that this opinion is defective, 
in that it does not disclose any diagnosis. There is no doubt that a sponsor must know 
the case he has to meet and in the case of a refusal on medical grounds, he must be 
aware of the diagnosis. In »the present case, although it Qwas= not physically 
incorporated into the official medical opinion, there is a document which was attached 
and that described the health of the sponsoree. 


Held: Appeal allowed on equitable grounds. In the circumstances of the case, there 
would appear to have been sufficient compliance with the dictates of natural justice in 
that both the sponsor and his father were made aware of the problem. The refusal was in 
accordance with the law at the time it was made. There appear to be ample compassionate 
and humanitarian reasons for uniting this family. 


Coram: JeVeESGOULN(Cihtairman)s. Dis Davey sande Rss himemb lialy Case heard: Wiad VERCMHEO 
Aprile issn. 193.0 Judgment pronounced: April 18, 1980 Reasons by: J.V. Scott (in 
English; 3: "pps; concurred) in by D. Davey andeRs Tremblay Docket no.: 19=929)5 
Counsel: Mods  BactenasoOi EStic 4 WOW BING TEOIEIMaES Wells WMA TES@s, FOr wlnie 


respondent. 


ORe2 Man Yee Lui v. Minister of Employment and Immigration 
SPONSORSHIP - SPONSOREE DID NOT ANSWER TRUTHFULLY ALL QUESTIONS PERTINENT TO HIS 


ADMISSION - REAL REASONS FOR REFUSAL CONTAINED IN A MEMORANDUM DATED AFTER THE LETTER OF 
REFUSAL - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 9(3), 19(2)(d), 79 


The appellant filed an application to sponsor into Canada the admission of her inother 
and her two brothers, which application was refused on the ground that the mother did 
not answer truthfully all questions put to her by the visa officer for the purpose of 
her admission into Canada. In a memorandum from the Immigration authorities in Hong 
Kong to the Director General in British Columbia we find the real reasons for refusal, 
and the date of the memorandum is nearly three weeks after the date of the letter of 
refusal. The mother apparently has misrepresented her marital status and her children, 
the two brothers of the appellant, are the issue of a concubine relationship; they, as a 
result, do not possess the status of legitimacy and are not sponsorable. 


Held: Appeal allowed on legal grounds. There was no evidence on which the Immigration 
officer in Hong Kong could base his recommendation for refusal. In addition, the letter 
of refusal did not contain sufficient information to acquaint the appellant with the 
real reason for the refusal. The real reasons were spelled out only in a memorandum 
dated nearly three weeks after the date of the letter of refusal. 


Coram: F. Glogowski (Vice-Chairman), R. Tremblay and D. Davey Case heard: in 
Vancouver, May 6, 1980 Judgment pronounced: May 6, 1980 Reasons by: F. Glogowski 
(io “English;) 5 pps), concunred aneby Re alremblaye and D>. Davey Docket no.: 79-6128 


Counsel: D.J. Rosenbloom, Barrister and Solicitor, for the appellant; I.D. Munn, Esq., 
for the respondent. 


19.3 Alicia Barrientos Yasseen v. Minister of Employment and Immigration 


SPONSORSHIP - DOUBTS ON THE FULFILMENT OF THE UNDERTAKING - CONSIDERATIONS OF THE 
CANADIAN COMMUNITY AT LARGE - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, S. 79 - 
IMMIGRATION REGULATIONS, 1978, SS. 6(1), (2) 


The appellant filed an application to sponsor into Canada the admission of her immediate 
family, which application was refused on the ground that her financial capabilities were 
not sufficient to assume responsibility of six other persons in Canada. 


Held: Appeal dismissed; the Board should not grant special relief. While considering 
Specie Lehlerwinachts. vy pes Otr-appeal, Ttahas to consider also. the interests of -the 
Canadian Community at large. With the best intentions of the appellant to support 
financially her sponsored family, there is the possibility that she will have to seek 
more support from public funds to cope with additional responsibilities to lodge, feed, 
and dress a family of eight including herself. 


Coram: F. Glogowski (Vice-Chairman), R. Tremblay and U. Benedetti Case heard: in 
Winnipeg, May 12, 1980 Judgment pronounced: Malyannli2 =n al 9:8i0 Reasons by: Fe 
Glogowski (in English; 4 pp.), concurred in by R. Tremblay and U. Benedetti Docket 

no.: 80-6112 Counsel: So PuMg WarciSe@ie cine! SOUVUCTEORS WOW. BIN looe | iene LOSS 


unn, Esq.-, for the respondent. 


19.4 Kuldip Singh Bassi v. Minister of Employment and Immigration 


SPONSORSHIP - AGE OF SPONSOREE - THREE APPLICATIONS AT THREE DIFFERENT DATES - WHICH 
APPLICATION SHOULD BE CONSIDERED - CRUCIAL TO DETERMINE THE AGE OF SPONSOREE - 
IMMIGRATION ACT, 1976, S.-C. 1976-77, C. 52, SS. 9(3), 19(2)(d), 79 


The appellant filed an application to sponsor the application for admission into Canada 
of his mother,and two sisters. The application was refused in respect of one sister on 
the ground that she did not give satisfactory evidence that she was under twenty-one 
years of age. There are three applications made on three different dates and the Board 
nad to decide which application should be considered. In this appeal, the date of the 
application is crucial, namely whether the sister was under the age of 21 at the time of 
the application. 


Held: Appeal allowed on legal grounds. The appellant's sister was under 21 years of 
age and therefore was in the sponsorable category when her brother made the application 
for admission to Canada of his mother and two dependent daughters on March 30, 19/77. 
The application made and signed by the appellant and properly served on the Immigration 
officer on March 30, 1977 is the one that should be accepted by the Visa officer as a 
starting point for processing the sponsorship application. The third application dated 
Augusite 27.) 1977 was *notwsigned™=by the applicant. ASM Ohencneu tise aD plac ation dated 
August 25, 1976, apparently the wife of the appellant, separated at the time from him, 
withdrew the sponsorship application for his family without authorization = and 
knowledge. It was suggested to him to file a new application which he did and that is 
the application dated March 30, 1977. 


Coram: F. Glogowski (Vice-Chairman), U. Benedetti and R. Tremblay Case heard: 
in Winnipeg, May 14, 1980 Judgment pronounced: May 14, 1980 Reasons by: 
F. Glogowski (in English; 5 pp.), concurred in by U. Benedetti and R. Tremblay Docket 
now:  o0-6)/719 Counsel: D.S. Schafer, Barrister and Solicitor, for the appellant; 


I.D. Munn, Esq., for the respondent. 


19.5 Negash Asfaha v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - FEAR OF PERSECUTION BECAUSE OF CIVIL WAR IN COUNTRY OF 
ORIGIN - IMMIGRATION ACT.) 19763, S..C31976-77.4.C 52.955. ZChyew0. eI 


The applicant is claiming refugee status on the ground that he 1s a eitizen of Ethiopia, 
having been born in the province of Eritrea. His province of habitual residence has 
always been the province of Eritrea. The Government forces are killing many Eritreans 
on account of the civil war between this province and the remainder of the country. He 
has received a letter from his wife telling him that their house had been seized or 
nationalized by the regime en place, and that only two rooms were left to them as living 
quarters and that two of her brothers have been killed and the whole situation was very 
bad. 


Held: Application being allowed to proceed, the applicant is determined not to be a 
Convention refugee. It is a fact of general knowledge that there have been for decades 
now tribal wars in Ethiopia and that the whole situation has worsened since 1975 because 
or not of the intervention of third foreign countries. It is understandable that any 
human being will have a feeling of fear to return to a country where civil war is 
Ganonanit sabuti itakens allioness. sucht ids feelainagn one shear do esSienOitm CONS tiUUtC mame GicOminc 
contemplated in the Convention or the Act. Upon a meticulous assessment of the whole of 
the evidence, the Board comes to the conclusion that the claimant is either an economic 
refugee or a refugee from an actual theatre of warfare but not a Convention refugee as 
defined in the Convention or the Act. 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: in 
Momiticea lis mdainttanry o/s a nnlioioU Judgment pronounced: January 8, 1980 Reasons _ by: 
Jsi= Ps "Route (in, English: 10 pp); concurred in iby Re’ Trembley and’ Ge botselte Docket 
no.: 79-1053 Counsel: J. Rosenfeld, Barrister and Solicitor, for the applicant; 


M.A. Kulba, Esq., for the respondent. 


19.6 Boguslawa Florkowski v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - CREDIBILITY - RENEWAL OF 
PASSPORT TWICE - WHETHER IN RENEWING THE PASSPORT THE APPLICANT ACTED IN A MANNER 
CONSISTENT WITH HER FEAR OF PERSECUTION - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, 
See AL WL) 


The applicant, a citizen of Poland, is claiming refugee status on the ground that she 
fears persecution because of her political involvement in an underground anti-communist 
organization, the White Panther, organized by high school students. They had big 
demonstrations in 1976 and during these demonstrations several of her friends were 
arrested. In the six months following the demonstrations, she was never arrested or 
even questioned by the authorities. She did not claim refugee status on arrival in 
Canada nor at the time of seeking two extensions of her visitor's visa. She did not 
Make shies hires wc Waciniuincat tema. “MO nt his vatitiecmunennam aim mvial ltrs She, ididsenat. ‘thes Poulnesih 
Consulate in Toronto, renew her passport on two occasions and sought to renew it a third 
time unsuccessfully. The Board has to consider whether in renewing the passport the 
applicant acted in a manner consistent with that of a person with a well-founded fear of 
persecution from his country of nationality. 


Held: Application having been allowed to proceed, the applicant is determined not to be 
a Convention refugee. As a citizen of Poland it is certainly her right to avail herself 
of the services ‘of the Polish “Consulate in’sa \foreign? countrys and vhaver heme pas smart 
renewed. We question whether the exercising of rights from one's Government is totally 
consistent with fear of persecution from that same Government once one is free of that 
country's jurisdiction. Renewal of her passport in Canada can only be considered as one 
element of her claim to refugee status. The Board has reviewed the total evidence 
before it, including the applicant's failure to claim refugee status until the expiry of 
her visitor's «status, her “freedom to work in Poland, theitactetnat mesic | Wasminever 
questioned or arrested and the fact that her parents have not been questioned since she 
left Poland. 


Coram: A.B. Weselak (Vice-Chairman), D. Davey and R. Tremblay Case heard: in 
Toronto, April 14, 1980 Judgment pronounced: Aira 4s | akgi8'e Reasons by: 
D. Davey; (in English; 7 pp.), concurred in by A.B. Weselak and R. Tremblay Docket 

hoes 79-9375 Counsel: J. Hladun, Esq., for the applicant; W.A. MacIntyre, Esq., for 
the respondent. 


LOZ Jesus Enrique Retamal Sanchez and Maria Cecilia Diaz Valencia v. 


Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - FEARS PERSECUTION BECAUSE OF A CAR ACCIDENT WITH A MEMBER OF 
PHM LTPAR Yor CREDIBILITTYs = “IMMIGRATION ACH, 1976, 48-C. 1976-775 C. 52, SS. 201), 45, 
7001)5 21 


The applicant is claiming refugee status on the ground that he fears persecution in 
Chile if he is returned because he has had a car accident. Apparently the other party 
involved in the accident is a chief of the military force in General Pinochet's regime. 
Ase @aresult. of (this saccident, the japplicant was accused ‘of a terrorist act; the other 
party was never accused. After a conditional discharge the applicant is no longer 
accused of a terrorist act but of attempted murder. He could never have access to his 
file, no lawyers wanted to represent him, further he was never heard in court. We 
appears that it turned out to be a political case. With some help he was able to go to 
Japan where he claimed refugee status which status was refused. He had a permit to stay 
for sixty days but he and his companion overstayed the period and had to leave; they 
then came to Canada. 


Held: Application having been allowed to proceed, the applicants are determined to be 
Convention refugees. The applicant is out of his country of origin and his right to be 
heard was refused by the judicial authorities which are under the control of the 
political power. This fundamental right constitutes an abusive and excessive 
harassment. Because of this negation of rights, the applicant cannot avail himself of 
the protection of his country. 


R. Tremblay (dissenting) 


I must conclude that the applicant does not meet the criteria of the Convention. The 
applicant .is complaining that no lawyers wanted to represent him; of course, the other 
party was a colonel of the army, so lawyers were afraid. But other Chileans would have 
been in the same situation. From the testimony of an expert the applicant was only at a 
preliminary stage of his case, that is why he did not see any documents or judge. He 
Was) cable) torshave a’ Gonditionalerdischange ‘and: the “milittarives did), not control his 
whereabouts. He obtained his exit visa and this visa is issued by the "International 
police" only if the person requesting it has a virgin file. 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay (Dissenting) and G. Loiselle Case 

heard: IineaMont weal. shebruary = 2ie . 19:80 Judgment ronounced: Awipiilemic sn pil G0 
Reasons by: J.-P. Houle (in French; 9 pp.), concurred in by G. Loiselle Dissenting 
reasons by: Ro trremblay. (Cine re reneh: f 64 bpp) Docket no.: 79-1110 and 79-1111 
Counsel: J Westmoreland-Traoré, Barrister and Solicitor, for the applicant; J.R. 


St=Louts, Esq., for the respondent. 


19.8 Lamarre Murat v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - IDENTITY OF THE APPLICANT - 
PROOF 


The applicant, a citizen of Haiti, is claiming refugee status on the ground that because 
he was a member of the Parti Unifieé Communiste, a clandestine Party, he was arrested by 
members of the Tonton Macoute, interrogated, beaten and imprisoned for over seven years 
without trial. Two days after his arrest, his mother, his sister and brother were also 
arrested. There waS an element of this case which although never directly proved is 
implicit throughout and that is that the Minister and presumably the Refugee Status 
Advisory Committee apparently doubted that the applicant is the person he claims to be; 
1-@. that he is “one vand™= thie same =person vas “thie Eamnarre thi tales redieadsedme fromm tne 
National Penitentiary in September 1977. HS mother. ssiis iter andeahir lends st Nate Were sin 
prison with him and knew him testified that he was the same person. 


Held: Application being allowed to proceed, the applicant is determined to be a 
Convention refugee. Thee testinony sot sa ebersons Una awase ihe etna as amen Celli amofeememe 
applicant left no reasonable doubt that the latter was in prison in Haiti as he claimed, 
and that Lamarre Murat and Lamarre Hilaire are one and the same person. 


Coram: J.V. Scott (Chairman), J.-P. Houle and G. Loiselle Case heard: in Montreal, 
May 7 and 13, 1980 Judgment pronounced: May 13, 1980 Reasons by: J.V. Scott (in 
Eng tisk; oSepp. ) 3) Concurnedmin byred.-Pso Houle vandnG. “Eoqsette Docket no-: 79-1165 
Counsel: ule Westmoreland-Traore, BPs Wiel GSOUIGMEOIAs WPL Lee Gcidlad Neen: 
REMESI WOU Ss) 2S Gers h hOmeEINIcN Wes piondenitr. 


19.9 Deo Datt Sharma v. Minister of Employment and Immigration 


REMOVAL ORDER - SPONSOREE IN POSSESSION OF A VISA - WITHDRAWAL OF SPONSORSHIP - NO MORE 
BASIS FOR THE INSUANCE OF THE VISA - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 
19(2)(d), 32(5)(b), 72(2)(d), 76(1)(b) - IMMIGRATION REGULATIONS, 1978, S. 6(1)(b)(i) 


The appellant first arrived in Canada as a visitor, he met his future wife and they 
REEMA MeG GO) TFT we COW Melieeterels She then came back to Canada and sponsored her 
husband's application for permanent residence in Canada. On the eve of her husband's 
arrival in Canada, she left the house of her brother-in-law where she was living and 
also she phoned her husband in Fiji to tell him she was moving and to ask if he was 
prepared to live with her or stay with his brother. From an examination of all the 
evidence this question clearly emerges as the crux of this case. She contends that her 
husband's reply was that he would stay with his brother before making a decision and the 
husband contrarily asserts that his answer was clear that he would stay with her. 
Believing the matter to be settled he proceeded to Canada where he was informed that his 
wife had withdrawn her sponsorship the day of his departure from Fiji. Because he was 
deprived of his wife's sponsorship - the basis on which he was issued a visa, he was 
made the subject of an inquiry and was ordered excluded. 


Held: Appeal allowed on equitable grounds, order of exclusion quashed and the appellant 
is directed to be examined as a person seeking admission at a port of entry. The 
appellant's brother is willing and offered to give an undertaking of support on his 
behalf. The majority opinion is that he would establish himself in Canada with his 
brother's help. Lt ise belweveds thats he idiainote cometsto . Canadamewi Ghie-c hiemsinitienitamto 
deceive the authorities, and that as far as he was concerned his marital status was 
unchanged and he was unaware, until apprised at the airport, of his wife's withdrawal of 
Sponsorship. For these reasons, he should not have a blemish on his record and be 
penalized for an action taken by his wife without his knowledge. 


C.M. Campbell (dissenting) 


I would dismiss the appeal. It is not clear from the evidence but in my view this was 
not a marriage arranged in good faith according to Indian custom. We know nothing of 
any relationship between the families of these two people before they were introduced. 
It appears from her testimony that although marriage was immediately discussed and 
delayed, the engagement decision made within two months was made by them. Laeetennid 
nothing in their relationship or the relationship of the families to suggest this union 
was consistent with their Indian culture and tradition and had any basis for success. I 
can only conclude, but not as to degree, that the prospective admission to Canada of the 
appellant was a factor in the arrangements. 


Coram: C.M. Campbell (Vice-Chairman), (Dissenting), E. Teitelbaum and D. Davey Case 
heard: in Vancouver, March 18, 1980 Judgment pronounced: March 19, 1980 Reasons 


by: E. Teitelbaum (in English; 4 pp.), concurred in by D. Davey Dissenting reasons 
by? Gai Campbell Cin English; 2 pp. ) Docket no.: 80-6035 Counsel: W.P. Beck, 
BaicGsGeimmanGdaSOlm Ci cOR EO Tne appellants uCeViemDiekey,. EiSas, tor themrespondent. 


ISSN 0225-1620 


LAG 


= 
’ 
a 
t 
mn 
115 
q' ’ 
¢ 
ath 
a 
x i 1 ¥ PM icrte |b MMA HlsD. ch : , Wit im 
re ” a) t u \ aie 
a 


v4 Eva Pipe AMAL AER. ve nie if 
f ‘ i! r 
| | i 
i i 
4 
f wv 
1h, 
oN 
i ; ; 
4 
; 
il 
vu) \ 1 ih y : 
, t i r | a ; 
La 1 sate 
i 


Pubkcations 
CHT 
Mz ?4/ ; 
PF pak Canadian Law Information Council 


Conseil canadien de la documentation juridique 


Place de Ville, Tower/Tour 'B, II2 rue Kent Street, Suite 2010 Ottawa, Ontario, KIP5P2 (613)236-9766 


Date November 13, 1980 


Notes of Recent Decisions 


/ 
rendered by the 


Immigration Appeal Board 


by Elizabeth Britt Cote 


immediate delivery of full texts of all decisions summarized in this or previous 
issues is available from the Council at a cost of $5.00 for the first ten (10) pages and 
$0.25 for each page thereafter. All decisions are available in English or French. 
Orders can be made by telephone or mail and they will be processed the same day. 
The rate includes handling and postage (first class). Express delivery is available at 
cost. While every effort is made to ensure accuracy and completeness of the 
summaries, no responsibility is assumed for errors or omissions. 


These summaries are published under the authority of J.V. Scott, Q.C., Chairman 
of the Immigration Appeal Board. In view of Council’s objectives, copying of 
portions of its publications is not restricted. However, copies should identify the 
source of the information and include the following notice: “The objects of the 
Canadian Law Information Council are to promote the acquisition and dissemi- 
nation of the law in Canada and to enhance the quality and increase the availability 
of information pertaining to the law in Canada.” Copies of substantial portions of 
any publication should be obtained from the Council's Offices. 
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SPONSORSHIPS 


Singh, Amrik v. Minister of Employment and Immigration 
Bagga, Sushma Rani v. Minister of Employment and Immigration 


REFUGEES 


Kifletsion, Tekeste v. Minister of Employment and Immigration 
Ghebreiyesus, Kidane v. Minister of Employment and Immigration 
Afework, Isaak v. Minister of Employment and Immigration 
Bastienne, James Gilbert 


MOTION 


Krikorian, Vahan Manouk v. Minister of Employment and Immigration 


20.1 Amrik Singh v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE NOT FURNISHING NECESSARY DOCUMENTS FOR THE PROCESSING OF THE 
APPLICATION = IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52.) SS. 9(3) 49 (2yeg) ag 


The appellant filed an application to sponsor the application for admission into Canada 
of his parents, his brother and sister which application was refused on the ground that 
the sponsoree did not respond to correspondence sent to him by the visa office. He was 
asked for certain documents necessary for processing his application for. permanent 
residence. The sponsor did not appear in person before the Immigration Appeal Board. 
Instead, he sent a letter in which he alleged that it was due to the illiteracy of his 
parents and siblings that there was no response to the correspondence. 


Held: Appeal dismissed. It may be true that the sponsor's family members are 
Tlliterate in English but we believe that it is highly unlikely that they do not know 
what an addressed envelope means and that they would not take the letters to someone for 
translation. ; 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and E. Teitelbaum Case heard: 
in UCKFOnieO. we Gar, yokes! Judgment ronounced: June 24, 1980  Reasoms by: 
E. Teitelbaum (in English; 5 pp-), concurred in by U. Benedetti and A.B. .Weselak 


Docket no.: 80-9090 


Zz Sushma Rani Bagga v. Minister of Employment and Immigration 
SPONSORSHIP - SPONSOREE HAS BEEN ORDERED DEPORTED FROM CANADA - SPONSOREE NOT IN 


POSSESSION QF THE CONSENT OF THE MINISTER TO COME BACK - ARRANGED INDIAN MARRIAGE - 
ENGAGEMENT CEREMONY ACCORDING TO INDIAN CUSTOM - IMMIGRATION ACT, 1976, S.C. 1976-77, 
Cu. 525 5SS..1901) (1) 57; 79° = IMMIGRATION ACT ORCS. ConIO70.0 Ga lA) 2S sun) 


The appellant filed an application to sponsor the admission into Canada of her fiancé, 
which application was refused on the ground that he was seeking to come-tnto €anada 
without the consent of the Minister. He needed that consent since he had already been 
deported from Canada. There was an engagement ceremony here in Canada and it was 
attended by the parents of both families and about one hundred people.. The same 
ceremony took place in New Delhi at the house of the sponsoree with a priest in 
attendance. ay 


Held: Appeal allowed on equitable grounds. The Board was favourably impressed with the 
testimony of all witnesses; the engagement between the appellant and the sponsoree is a 
bona-fide one. 


Coram: A.B. Weselak (Vice-Chairman); U. Benedetti and D. Davey Case heard: in 
Toronto, May 26, 1980 Judgment pronounced: May 26, 1980 Reasons by: U. Benedetti 
(in English; 4 pp.), concurred in by A.B. Weselak and D. Davey Docket no.: 79-9407 


Counsel: R.A. Sainaney, Esq., for the appellant; J.D. Taylor, Esq., for the respondent. 


Z0es Tekeste Kifletsion v. Minister of Employment and Immigration 


Kidane Ghebreiyesus v. Minister of Employment and Immigration 
saak Afework v. Minister of Employment and Immigration : 


REFUGEES -- REDETERMINATION - FEAR PERSECUTIONS-. FOR REASON OF RACE. - CREDIBILITY - 
IMMIGRATION ACT RAS 7 Go SC. 19 PGR TPG, Sie ene 


et ae 


The applicants, Eritreans, citizens of Ethiopia, are claiming refugee status on the 
ground that the Ethiopians and the Ethiopian Government are carrying out genocide 
against Eritreans. They stated that friends and relatives have been killed by the 
Ethiopians and if they themselves are returned in their country have serious reason to 
believe that they would be killed or imprisoned. 


Held: Applications being allowed to proceed, the applicants are determined to be 
refugees “sur place". When the applicants left their country to work as seamen, they 
did not have the intention of becoming refugees but as the situation deteriorated, they 
realized that their liberty and their life would be in jeopardy if they returned to 
Ethiopia. The United Nations Convention applies to someone who comes within the 
definition of a refugee “sur place". It is common knowledge that the military coup of 
1974 grew into a civil war verging on genocide, thousands of Eritreans have been killed 
and thousands fled to Sudan as refugees. If social discrimination because of the race 
alone is not sufficient to obtain refugee status within the meaning of the Convention, a 
civil war directed against a minority race inside a country, verging on genocide, is 
without doubt evidence of racial persecution. 


Coram: ds-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: in 
Montreal;--February 28, 1980 Judgment pronounced: February 29, 1980 Reasons by: 
R. Tremblay (in English; 3 pp.), concurred in by J.-P. Houle and G. Loiselle Docket 
nOm: 79-1136 Counsel: Veh Mearey.—oanhistern amd sSOlntGdicOires hore cme applicants 


M.A. Kulba, Esq-, for the respondent. 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: in 
Montreal, .March 20, 1980 Judgment pronounced: Mainchimecilesamligic O Reasoms by: 
R.-Tremblay (in English; 4 pp.), concurred in by J.-P. Houle and G. Loiselle Docket 
ADs shee = elo, Counsel: Oiothit Ge Yaseen Bd tava Sit euisine ainidin 5.0! lal Gilat Onass mh Olee ee Cine meal D DiligliGani tas 


M.A. Kulba;°Esq., for the respondent. 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: in 
Montreal, April 24, ° 1980 Judgment pronounced: May 21 ,1980 Reasons by: 
R. Tremblay (in English; 4 pp.), concurred in by J.-P. Houle and G. Loiselle Docket 
no.: 79-1136 Counsel: Jie eaney,. Barrister andwsolicator.e tor ‘the: app hicant; 


M.A. Kulba, Esq., for the respondent. 


20.4 aS . James Gilbert Bastienne 
REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - CREDIBILITY 


EXAMINATION. UNDER OATH - TWO SENIOR IMMIGRATION OFFICERS CONDUCTED IT - EACH TIME 
APPLICANT WAS REPRESENTED BY COUNSEL - WHETHER EXAMINATION VALID OR NOT - IMMIGRATION 
ACT3nO7 Gite ebee POP Or1 7 so Cen oesgons 125. ACS) ae27 (3) 7930643), ,45(1) 


The applicant,..a citizen of the Seychelles, is claiming refugee status on the grounds of 
political opinion. He states that after a coup in 1977 in the Seychelles, he was 
visited four times by the police and had to hide in order not to be arrested. He was an 
active supporter of the government that was reversed by the coup. Before dealing with 
the merits of the case, the Board had to pronounce on the validity of the examination 
under oath. The latter was started under one Senior Immigration Officer, was adjourned 
and then reconvened under another Immigration Officer. On both occasions the 
application was represented by a counsel although a different one. 


Held: Application refused to proceed, the applicant is determined not to be a 
Convention refugee. The applicant's testimony is not such as to inspire confidence in 
his veracity. Also he only claimed refugee status after his second entry in Canada, 
after having been admitted twice as a visitor. 


On the validity of the examination under oath, the Board held that a Senior Immigration 
Officer conducting such an examination has no substantive decision-making powers, he 
simply obtains the evidence in support of the claim to be a Convention refugee and it is 
the Minister who makes the decision. I see no reason therefore why an examination under 
oath, if adjourned, cannot be continued by another Senior Immigration Officer. In the 
instant case, the examination was properly conducted, the application was represented by 
legal counsel at all times and an interpreter was provided. 


Hatzihristos Vv. M.Mels 4 1.AtG@. 169/174; Manhas, SupindersiStagh” vec O.J. Wii tamss and 
WM. Wilsonand MeMel®. (FOC .T.De no. F-38968-76), Addy>\ Novembervelats 1925) snot yet 
reported). 


Coram: J.V.Scott (Chatrman).) Gs Loiselle and 8. Trembiay Case heard: in Montreal, 
May 20, 1980 Judgment pronounced: May 26, 1980 Reasons by: J.Ve Seott Cin 
English; 6 pp.), concurred in by G. Loiselle and R. Tremblay Docket no.: 80-1074. 


Zea Vahan Manouk Krikorian v. Minister of Employment and Immigration 


MOTION TO ALLOW A COMPLETION OF AN APPLICATION FOR REDETERMINATION - TRANSCRIPT OF 
EXAMINATION UNDER OATH MISSING - SECTION OF THE ACT MANDATORY - NO EXTENSION OF TIME - 
NATURAL JUSTICE: = IMMIGRATION ACT, 1976, S.C. 1976/77 C2 $20°.S..076 


The applicant is filing a motion for an order allowing the applicant to complete an 
application for redetermination of his claim to be a Convention refugee. The transcript 
of the examination under oath of the claimant as required by s. 70(2) of the Act was 
missing when the original application was made. The applicant's counsel argued at the 
nearing that the reason why the application was not complete was because the applicant 
had been ill-served by successive counsel and had thus been deprived of his statutory 
rights. On the record, it appears that some effort was made to assist the applicant, by 
legal counsel acting for his counsel of record. To this effect there was letter asking 
the Board to reserve the applicant's rights until ‘his attorney) returned trem) fis 
vacation. 


Held: Motion dismissed. Section 70(2) of the Act is mandatory. The documentation set 
out therein must accompany the application for redetermination. Moreover, the 
application must be “made" within seven days of the Minister's refusal, and there is no 
provision for an extension of time. However, in the interests of natural justice, and 
in accordance with the spirit, if not the letter, of the Act, the Board ordered the 
respondent to file the transcript of the examination under oath. There were no merits 
in this claim and no reason to conclude that the applicant was prejudiced by the failure 
to complete his application for redetermination. 


Tapia v. M.E.1. [1979] 2 F.C. 468; Fuentes Garcia, Rolando Vicente v. M.E.I. CF ist ones 
no. A-123-79), Heald, Ryan, Kelly, July 26, 1979 (not yet reported). 


Coram: J.V. Scott (Chairman), G. Loiselle and R. Tremblay Case heard: in Montreal, 
Niel 2S, Six Judgment pronounced: May 29, 1980 Reasons by: J.V. Scott (in 
English; 3pp.), concurred in by G. Loiselle and R. Tremblay Docket no.: 80-1006 
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Counsel:. J. Yedid, Barrister and Solicitor,’ for the applicants<J.k.pot=toutls ,etsa. utor 
the respondent. 
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SPONSORHIPS 


Bien-Aimé, Elzina v. Minister of Employment and Immigration 
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Sharma, Krishana Kumari v. Minister of Employment and Immigration 
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Farquharson, Pauline v. Minister of Employment and Immigration 
Malik, Samdai v. Minister of Employment and Immigration 


REFUGEES 


Mouryoussef, Mascime 

Jerez-Spring, Angel Eduardo 

Fuentealba-Munoz, Gabriela Del Pilar 

Spring Cardenas, Adriana Mercedes v. Minister of Employment and 
Immigration 


MOTION 
Bakir, Omar Ahmad Mohammed v. Minister of Employment and Immigration 
EVIDENCE 
Siddiq, Mohammad v. Minister of Employment and Immigration 
APPLICATION INITIALLY REFUSED 
Sharma, Krishana Kumari v. Minister of Employment and Immigration 
JURISDICTION OF BOARD 


Bakir, Omar Ahmad Mohammed v. Minister of Employment and Immigration 


Zorba Elzina Bien-Aime v. Minister of Employment and Immigration 


SPONSORSHIP - RELATIONSHIP OF SPONSOREES - FALSE DOCUMENTS - AUTHENTICITY - BURDEN OF 
PROOF ~ -IMMIGRATION\ACT? (1976;7 S.C. 1976-77, €..S2ecSSs 02(1)5 9(3), 19030 1902) 0d), 
79(2) 


The appellant filed an application to sponsor into Canada the admission of her parents 
and their dependants which application was refused on the ground that they failed to 
answer correctly the questions asked by the visa officer. The issue in the present 
appeal is the authenticity of the documents produced. The marriage certificate produced 
(in which the first line has been amended) is in conflict with the birth certificates of 
the children, which show them as illegitimate children. 


Held: Appeal dismissed. The certificate of marriage is not accepted as an authentic 
document. This puts into doubt the capacity of the appellant to sponsor her parents. 
The burden of proof was on the appellant and she did not produce any new document that 
would have rebutted the decision of the immigration officer. 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and E. Teitelbaum Case heard: 
Montreal, May 28, 1980 Judgment pronounced: May 28, 1980 Reasons _ by: 
R. Tremblay (in French; 3 pp.), concurred in by J.-P. Houle and E. Teitelbaum Docket 
No.: 79-1152 Counsel: JVR. SE-Louls, Esq. tor thearespondent. 

(Ailes 72 Kulwant Kaur Kingra v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREES INADMISSIBLE BECAUSE OF AGE - APPELLANT BECAME CANADIAN CITIZEN 
- EFFECT OF THE CITIZENSHIP ON APPLICATION OF SECTION 5(1) OF THE IMMIGRATION 
REGULATIONS, 1978 - IMMIGRATION ACT, 1976, S,C. 1976-77, C. 52, SS. 9(3), 19(2)(d), 79 - 
IMMIGRATION REGULATIONS, 1978, SS. 4(c), 5(1) 


The appellant filed an application to sponsor into Canada the admission of her parents, 
her brother and sister. The application was refused in respect of the father in that he 
was a member of the inadmissible class in that he had not produced such documentation to 
establish his admissibility including satisfactory evidence that he had reached the age 
of 60 years. The application was made at the time the appellant was a landed immigrant 
and her parents were required to be over sixty years of age; section 5(1) of the 
Immigration Regulations provides that this age limitation does not apply when the 
sponsor is a Canadian citizen. 


Held: Appeal allowed on legal grounds for the parents and the sister, appeal dismissed 
in respect of the brother. There is no conclusive evidence of the parents’ ages but the 
Board is satisfjed they were both well under sixty years at the date of application and 
the refusal would have been in accordance with the law had the appellant not received 
her Canadian citizenship. As va citizen, the” prowist onsis ofr (sect yoramo timo tar ic 
Immigration Regulations, 1978 apply to her parents; there is no age limitation. As for 
the brother, he became ineligible because of age. The effecive date of the citizenship 
of the appellant is not clear but is certainly later than the date the brother was 
twenty-one. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski and U. Benedetti Case heard: 
Vancouver, June 10, 1980, Judgment pronounced: June 10, 1980 Reasons by: 
C.M. Campbell (in English; 2pp.), concurred. in by F. Glogowski and U. Benedetti 
Docket No.: 79-6159 Counsel: B. Sharma, Barrister and -Solicitor, for the 


appellant; I.D. Munn, Esq., for the respondent. 


Ben oe 


23 Mohammad Siddig v. Minister of Employment and Immigration 


SPONSORSHIP - FOREIGN ADOPTION - LEGALITY OF THE ADOPTION 


EVIDENCE - FOREIGN LAW - EXPERT LEGAL OPINIONS FROM PAKISTAN - WHETHER ADOPTION EXISTS 
INP RR STAN OR NOT” =) “TMMIGRATIONS ACT Ww 2976.: "S.C.9 1976-77. C. 52, .SSs: 2(1), 79 »- 
IMMIGRATION REGULATIONS, 1978, S. 4 


The appellant filed an application to sponsor into Canada the admission of his adopted 
son which application was refused on the ground that an adoption is not recognized as a 
mode of filiation in Pakistan amongst the Muslims. Legally speaking, adoption does not 
exist in Pakistan. Adoptions do take place; however, no legal documents are required 
and hence the adoption has no legal value and cannot be enforced. The record contains a 
purported Adoption Deed signed by the appellant in which he undertakes all the legal and 
moral obligations relating to his alleged adopted son, an affidavit by the parents of 
the sponsoree in which they maintain the appellant has adopted their son. The record 
alsq contains an opinion from the Advocates High Court in which it is stated that 
adoption is not recognized as a mode of filiation in Pakistan amongst the Muslims, that 
no legal documents are required for adoption and if such documents are executed, these 
have no legal value and cannot be enforced, 


Held: Appeal dismissed. The sponsoree does not fall within members of the family 
class as would qualify for sponsorship within the Immigration Act and the Board finds 
that it cannot entertain the appeal under the equitable grounds of the Act as to do so 
would be to expand the family class beyond its statutory limitations which the Board 
cannot do. 


Coram: A.B. Weselak (Vice-Chairman), D. Davey and E. Teitelbaum Case heard: 
floronto., August ) 1539 19179 sands Wune — 1035) 19:80 Judgment pronounced: June 10, 1980 
Reasons by: Ac Be weSelok sO TN EnOGLiSh:: )S (po. ), meonmcurred. ify (by D0. Davey. and 
—E. Teitelbaum Docket no.: 79-9088 Counsel: L. Waldman, Barrister and 


Solicitor, for the appellant; M. Prue, Esq., and D. Taylor, Esq., for the respondent. 


AeAy Krishana Kumari Sharma v- Minister of Employment and Immigration 


SPONSORSHIP - AGE OF THE SPONSOREE - AUTHENTICITY OF DOCUMENTS 


APPLICATION INITIALLY REFUSED - SUBSEQUENT APPEAL ALLOWED ON LEGAL GROUNDS - RES 
WODICATA dr -" IMMIGRATION PACT. Nn I9763 (S200 1976-775) CeaS2... SS. 19(3)5 °19(2) Cd), 79 «= 
IMMIGRATION ACT, R.S.C. 1970, C. I-2 (repealed) 


The appellant filed an application to sponsor into Canada the admission of her parents, 
her brother and her sister. The application in respect of the brother was refused on 
the ground that he did not provide such documentation as was required to establish that 
his admission would not be contrary to the Immigration Act and Regulations including 
satisfactory evidence to establish that he was under 21 years of age. This application 
was initially refused in 1978 and the subsequent appeal was allowed on the ground the 
refusal was based on the Immigration Act, 1952 (repealed) rather than on the Immigration 
Act, 1976. The merits were not considered at that time. 


In the present appeal the only issue is the age of the brother. In eSupport. sO | Mass 
application two school certificates in his name were submitted to the visa officer. At 
the hearing the appellant produced another copy of a school leaving certificate. In 
view of the fact one of the certificates submitted initially was found to be fraudulent, 
this second certificate could only have evidentiary value if it were submitted in a form 
which assured its authenticity. 


Held: Appeal dismissed. The Board finds that the doctrine of res judicata does not 
apply in this case since the merits of the case were not considered in the initial 
decision. 


a 


The Board finds also that the decision made by the visa officer to refuse the 
application was consistent with the information available to him and that it was in 
accordance with the law. The Board has no new evidence to .justify reversing that 
decision. Since the sponsoree has not been established as a member of the family class 
he has no appeal pursuant to section 79(2)(b) of the Immigration Act, 1976. 


Akkaout ‘ve MOMOT. °F T5A. Co LAT/1983> De Medeiros ve MeMo Ieee A. Cl 360/306. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowsk? and U. Benedetti Case heard: 
Vancouver, June 12, 1980 Judgment ronounced: June LAS wEgs0 Reasons by: 
C.M. Campbell (in English; 4 pp.), concurred in by F. Glogowski and U. Benedetti 
Docket no.: 79-6283 Counsel: Selo  Suicieiky MasGes TACs wise clipe Weiniog Gods Niele. 


Esq., for the respondent. 


2155 Earlene May Mann v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE WOULD NOT BE ABLE TO SUPPORT HIMSELF AND DEPENDANTS - BROTHER OF 
SPONSOREE WILL PROVIDE FOR FINANCIAL SUPPORT - IMMIGRATION ACT, 1976, S.C. 1976-77, 
Che 2 SSe SUC) Lo CE CDs Ge) 


The appellant filed an application to sponsor into Canada the admission of her husband 
which application was refused on the ground that he would be unable to support himself, 
the sponsor and the dependent children. The only issue of the appeal is the ability of 
the proposed immigrant to support himself and his dependants. 


Held: Appeal allowed on legal grounds. The evidence is that the brother of the 
sponsoree, already established in Canada, is supporting the entry of his brother in an 
unusual and generous manner and commits himself to continue that support. There is an 
offer of a job for the sponsoree if he is allowed to return to Canada. There is no 
contrary evidence to suggest he would be unable to provide for himself and his 
dependants. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski and G. Loiselle Case heard: 
Vancouver, June 23, 1980 Judgment ronounced: June 23 1980 Reasons by: 
C.M. Campbell (in English: 3 “pp.), concurred’ in by’ Fe Glegowski ‘and Ge oLo1eeme 
Docket no.: 79-6171 Counsel: Vics AONB ARCA OIESIEGe uGkael Slo CHiwOir Tole winks 


appellant; D.M. Hanbury, Esq., for the respondent. 


Zens Pauline Farquharson v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE CONVICTED OF CRIMINAL OFFENCES - SPONSOREE ALREADY DEPORTED - 
NOT IN POSSESSION OF THE CONSENT OF MINISTER TO RETURN - WHETHER SPONSOREE HAD A FAIR 
INTERVIEW ON HIS APPLICATION OR NOT - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, 
SS. 8(1), 19(1)(c), (i), 79 - CANADIAN BILL OF RIGHTS, 1960, C. 44, S. 2(e) 


The appellant filed an application to sponsor into Canada the admission of her husband 
which application was refused on the ground that he was convicted of several criminal 
offences. He was also deported from Canada because of these convictions and did not 
have the consent of the Minister to return. The appellant's counsel argued that the 
sponsoree did not have a fair interview in that the officer conducting it had already 
made up his mind so that it was not conducted in accordance with section 2(e) of the 
Camaidi-ani Ball One aRelG tse He asked the Board to consider that a hearing might be 
reconvened and that such a hearing would obviously necessitate someone who was not 
familiar with the case and there would have to be deletions to the material that had 
been forwarded. 


eee 


Held: Appeal dismissed. Referring to recent cases, the Board dismissed counsel's 
Submission that the sponsoree was denied his rights, as guaranteed by section 2(e) of 
the Canadian Bill of Rights. With regard to having a new hearing reconvened, there is 
no provision anywhere in the Act or Regulations for a hearing in respect of an 
application. The approval or refusal of an application is purely an administrative act. 


CHO AMVicne iol en rem S MRD io Gremn4 2/10 4)ano OILY mVicn Molin Mae Ob TueAre Gis MO ly/fal, LOK 

Prata/v. M.M.t. [1976] 1 S.C.R. 3763; Brempong, Samuel Badu v. M.E. i. 

(F.C-A., mo. A-576-79), Urie, Heald, Maguire, June 9, 1979 (not yet reported); 
SrimastavacVs MoM... 68973) 5.¢.. 138. 


Coram: A.B. Weselak (Vice-Chairman), D. Davey and U. Benedetti Case heard: 
Toronto, June 26, 1980 Judgment pronounced: June 26, 1980 Reasons by: D. Davey 
(in English; 11 pp.), concurred in by A.B. Weselak and U. Benedetti Docket no.: 
79-9432 Counsel: S.B. Feldman, Barrister and Solicitor, for the appellant; 


JeOVemlavVloOn. eS Meet Om ther nespondent. 


Vale 7 Samdai Malik v. Minister of Employment and Immigration 


SPONSORSHIP - GROUNDS OF REFUSAL - GENERAL SECTIONS - WHETHER SECTION 9(4) AND SECTION 
6(1) OF THE IMMIGRATION ACT, 1976 PROPER GROUNDS FOR REFUSAL - IMMIGRATION ACT, 1976, 
$<G; 1976-77, Ge 52, Sse BOT); 9(4) 


Coram: D. Davy (Vice-Chairman), E. Teitelbaum and G. Tisshaw Case heard: Toronto, 
August 20, 1980 Judgment pronounced: August 20, 1980 Reasons by: D. Davey (in 
English; 8 pp.), concurred in by E. Teitelbaum and G. Tisshaw Docket no.: 80-9119 
Counsel: Ne URUKanSNebidiaimis Feire anGdnSOhlCTcCOns hOthmehe appellants: wD Taylor, Eas qu:, 


for the respondent. 
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21.8 Mascime Mouryoussef 
REFUGEE - REDETERMINATION - FEAR PERSECUTION BY REASON OF RACE AND RELIGION - 


IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 2(1), 70 


The applicant is claiming refugee status on the ground that he fears persecution by 
reason of his race and his religion in that he is of Jewish religion and culture living 
in Morocco, He claims that Jewish people are not treated like the others in that 
country, especially in the work force. Apparently he was beaten twice by his workmen. 
He testified he would not have these problems had he been an Arab. 


Held: Application not allowed to proceed, the applicant is determined not to be a 
Convention refugee. After his departure from Morocco, the applicant spent eight months 
in France; he did not claim refugee status. He subsequently spent two weeks in the 
United States and did not claim refugee status. His conduct ig not consistent with that 
of a person who genuinely fears persecution. 


Coram: Je-V. Scott (Chairman), R. Tremblay and G. Loiselle Case heard: Montreal, 


March 24, 1980 Judgment pronounced: March 24, 1980 Reasons by; deve Scotts (ain 
English; 3 pp-), concurred in by R. Tremblay and G. Loiselle Docket no.: 80-1036. 


aes 


21.9 Angel Eduardo Jerez-Sprin 
Gabriela Del Pilar Fuentealba-Munoz 
Adriana Mercedes Spring Cardenas v. Minister of Employment and Immigration 


REFUGEES - DETERMINATION - MEMBERS OF A POLITICAL GROUP - CREDIBILITY - NO COMPASSIONATE 
AND EQUITABLE CONSIDERATIONS IN A REFUGEE CLAIM - IMMIGRATION ACT, 1976, §$.C. 1976-77, 
Ce S250cSeu ou 


The applicants, citizens of Chile, are claiming refugee status on the ground that 
because they arg members of a political party they fear persecution if they were to 
return to their country of origin. The male applicant was an active member of the Party 
Unitar in that he was selling used cars in order to have money for the Party or to help 
people get out of the country. Apparently he was detained three times by the 
authorities for periods from one to five months. He waS also questioned during these 
detentions and his house was searched. 


Held: Applications having been allowed to proceed, the applicants are determined not to 
be Convention refugees. There is not sufficient evidence that they come within the 
definition of refugees as found in the Convention. The Board sympathizes with the 
family but in refugee matters the Act does not give the Board discretionary power to 
grant special relief for humanitarian and compassionate consideratons. 


Rew EINZUNZa ad aMisE een ted O79 ed OSD tae Ree Code) Oloe AGE rene fen Us 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: 
Montreal, May 21, 1980 Judgment pronounced: May 26, 1980 Reasoms _ by: 
J.-P. Houle (in French; 9 pp.), concurred in by R. TrembYay and G. Loiselle Docket 
no.: PIO A SATS RIVALS SCAU y/ 72 Counsel: Me. Weilgel, Barrister andy Solicitors for 


the applicants; J.~R. St-Louis, Esq., for the respondent. 


21.10 Omar Ahmad Mohammed Bakir v. Minister of Employment and Immigration 


MOTION - REOPENING OF APPEAL - JURISDICTION OF BOARD 


JURISDICTION OF BOARD - MOTION - REOPENING OF APPEAL - IMMIGRATION ACT, R.S.C. 1970, 
C.. In2, $$. -48(1) (ey), 02) -. IMMIGRATION “APPEAL PBOARD ACT.) ReS-Co) £920.) Coma: 
BS. 4 a5 


The applicant filed a motion to reopen for a continuation of a hearing so that it may b 
determined whether the appellant herein has acquired Canadian domicile and as such if 
not subject to an Order of Deportation pursuant to section 18(2) of the Immigration Act, 
1952 (repealed). 


Held: Motion dismissed. The Board does not have jurisdiction to reopen an appeal in 
law, but simply has jurisdiction to reopen an appeal with respect to its so-called 
equitable jurisdiction under section’ 15(1) :of the Immigration® Appeal Board Act 
(repealed). The question as to the acquisition of domicile by the appellant does not 
fall within a decision reached by it as a result of the provisions of section 15(1) of 
the Immigration Appeal Board Act (repealed) but as a result of its considerations under 
section 14 of the said Act. The question raised in this motion is one of law and not 
one of the Board's so-called equitable jurisdiction under section 15(1) of the said 
Immigration Appeal Board Act (repealed). 


Grillas Vv. MeMel.co [2972] S.C-R.\°577; 23°05. Re (sds Wa pemiitaeminer yet dui meinen O45 
Engineering Corp. (19347 S.C.Rs 186;° D-LURe 239; "Re St. Wazaare, Company loam mon. 
D. 88; R. v. Development Appeal Board, Ex. p. Canadian Industries Ltd. (1969) 9 D.L.R. 
(3d) 727; The City of Jonquiére v. Munger [1964] S.C.R. 45. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and D. Davey Case heard: 

horontoysawune. 175. 1980 Judgment ronounced: VUNe wk, =h9380 Reasons by: 
A.B. Weselak (in English; 8 pp.), concurred in by U. Benedetti and D. Davey Docket 
no.: 78-9045 Counsel: Cole GAMpdel ls bakes temeand Solicitor, for the: applicant: 


W.A. MacIntyre, Esq., for the respondent. 
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79-1148 
79-1151 
79-6187 
79-1226 
80-9260 


79-9363 
80-1124 


79-1243 


80-9260 


79-9363 


79-1243 


SPONSORSHIPS 


Occelin, Franciette v. Minister of Employment and Immigration 
Zephyr, Marie-Ange v. Minister of Employment and Immigration 
Sandhu, Gurmej Singh v. Minister of Employment and Immigration 
Lapierre, Héléne v. Minister of Employment and Immigration 

Murray, Pamela Elizabeth v. Minister of Employment and Immigration 


REFUGEES 


Molina, Mario Angel (Riquelme) v. Minister of Employment and 
Immigration 
Tahir, Badaruddin Bin Mohamed (Rudy) 


DEPORTATION ORDER 


Minister of Employment and Immigration v. Mercier, Rachelle (née 
Philippe) 


EVIDENCE 
Murray, Pamela Elizabeth v. Minister of Employment and Immigration 
PROCEDURE 


Molina, Mario Angel (Riquelme) v. Minister of Employment and 
Immigration 


APPEAL BY MINISTER 


Minister of Employment and Immigration v. Mercier, Rachelle (née 
Philippe) 


22.1 Franciette Occelin v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE FAILED TO ANSWER TRUTHFULLY THE QUESTIONS ASKED BY THE VISA 
OFFICER - DOCUMENTS - AUTHENTICITY - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 
9(3), .79 


The appellant filed an application to sponsor into Canada the admission of her husband 
which application was refused on the ground that the sponsoree did not answer truthfully 
all questions asked by the visa officer. 


Held: Appeal allowed on legal grounds. The fact that the sponsoree, who is illiterate, 
Sought to hide his ignorance does not affect the authenticity of the documents 
produced. A marriage certificate which seems valid and an immigration form referring to 
permanent residence in which questions seem to have been answered truthfully constituted 
the record. 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and E. Teitelbaum Case heard: 
Montreal, May 26, 1980 Judgment pronounced: May 26, 1980 Reasons by: R. Tremblay 
(in French; 3 pp.), concurred in by J.-P. Houle and E. Teitelbaum Docket no-: 79-1148 
Counsel: J. Rosenfeld, Barrister and Solicitor, for the appellant; M.A. Kulba, Esq., 
for the respondent. 


Ctwe Marie Ange Zephyr v. Minister of Employment and Immigration 


SPONSORSHIP - DOUBTS ON THE FULFILMENT OF THE UNDERTAKING - ILLEGALITY OF THE LETTER OF 
REFUSAL - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, S. 79 - IMMIGRATION REGULATIONS, 
1978, S. 6(1)(b) (iii) 


The appellant filed an application to sponsor into Canada the admission of her father 
which application was refused on the ground that the sponsor would not be able to 
fulfill the undertaking for care and support of the sponsoree. At the hearing the 
appellant alleged that she sponsored only the application for her father but she had 
been obliged to write the names of her father's dependants on the application. 


Held: Appeal allowed on legal grounds. The letter of refusal while referring to the 
income needed for the care and support of seven persons also mentions that the 
undertaking refers to the application of the father. 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and E. Teitelbaum Case heard: 
Montreal, May 28, 1980 Judgment pronounced: May 30, 1980 Reasons by: R. Tremblay 
(in French; 4 pp.), concurred in by J.-P. Houle and E. Teitelbaum Docket no.: 79-1151 
Counsel: A.H.J. Zaitlin, Barrister and Solicitor, for the appellant; M.A. Kulba, Esq., 
for the respondent. 


Leas Gurmej Singh Sandhu v. Minister of Employment and Immigration 


SPONSORSHIP - MEMBER OF THE FAMILY CLASS - EVIDENCE IN SUPPORT OF RELATIONSHIP - 
IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, S.~ 79 - IMMIGRATION REGULATIONS, 1978, S. 2 


The appellant sponsored an application for admission to Canada. The application 
included his brother as an accompanying dependent. The brother was refused because he 
was not able to establish his family relationship. 


Held: Appeal allowed in law. The application included a birth certificate and two 
school certificates verified as authentic. Plausible explanations were given for 
discrepancies recorded by the visa officer. The Board also received documentary 


evidence. The most helpful in support of a relationship were receipts issued to the 
appellant covering the transfer of funds to relatives in India, among whom was his 
brother. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski and G. Loiselle Case heard: 
Vancouver, June 24, 1980 Judgment ronounced: June 25, 1980 Reasons by: 
C.M. Campbell (in English; 3 pp.), concurred in by F. Glogowski and G. Loiselle 
Docket no.: 79-6187 Counsel: D.P. Pandia, Esq., for the appellant; D.M. Hanbury, 
Esq-, for the respondent. 


22-4 Héléne Lapierre v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE IN CANADA NOT IN POSSESSION OF A VISA - IMMIGRATION ACT, 1976, 
Debee SID 649.75) Cs 52, 250079 


The sponsoree was present in Canada at the time a sponsorship application for landing 
waS made in respect of him. The application was refused, inter alia, because the 
Sponsoree did not have an immigrant visa in his possession. The sponsor attacked the 
validity of the refusal letter on the ground that there was no proof of lack of a visa. 


Held: Appeal dismissed on legal and equitable grounds. The sponsoree testified that he 
had no visa. If the sponsoree had an immigrant visa holder he would have had legal 
status in Canada and any further steps by way of sponsorship would have been 
unnecessary. 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: 
Montreal, July 9, 1980 Judgment pronounced: July 9, 1980 Reasons by: R. Tremblay 
(in French; 4 pp.), concurred in by J.-P. Houle and G. Loiselle Docket no.: 79-1226 
Counsel: G. Moreau, Barrister and Solicitor, for the appellant; J.R. St-Louis, Esq., 
for the respondent. 


eed Pamela Elizabeth Murray v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE WOULD CAUSE EXCESSIVE DEMANDS ON HEALTH SERVICES - EVIDENCE - 
WEIGHT ACCORDED TO MEDICAL PROFILE - COMPASSIONATE OR HUMANITARIAN CONSIDERATIONS 


EVIDENCE - WEIGHT ACCORDED TO MEDICAL PROFILE - SPONSORSHIP - SPONSOREE WOULD CAUSE 
EXCESSIVE DEMANDS ON HEALTH SERVICES - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 
19(1)(a), 79 


The appellant sponsored an application for landing made by her mother. It was refused 
on the ground that admission of the sponsoree would cause excessive demands on health 
services. 


Held: Appeal allowed on equitable grounds. The appellant filed a medical report to 
Support her submission that her mother was symptom free, in effect questioning the 
legality of the refusal. The authoritative statement on the sponsoree's state of health 
must be the doctors' medical profile prepared pursuant to section 19(1)(a) of the Act. 
The refusal letter is valid. The sponsor and other family members appearing with her at 
the appeal testified that they will give the sponsoree support both emotional and Tots 
necessary, financial. The Board was impressed by the supportive attitude of the 
extensive family nucleus already established here. 


Coram: D. Davey (Vice-Chairman), G. Tisshaw and B.M. Suppa Case heard: Toronto, 
September 29, 1980 Judgment pronounced: September 29, 1980 Reasons by: G. Tisshaw 
(in English; 5 pp.), concurred in by D. Davey and B.M. Suppa Docket no.: 80-9260 
Counsel: J.D. Taylor, Esq., for the respondent. 


22.6 Mario Angel (Riquelme) Molina v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - PROCEDURE - EVIDENCE - CALLING WITNESS OF OTHER PARTY - 
RIGHT TO RE-EXAMINE 


PROCEDURE - EVIDENCE - CALLING WITNESS OF OTHER PARTY - RIGHT TO RE-EXAMINE - REFUGEE - 
REDETERMINATION - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, S.~ 70 - IMMIGRATION APPEAL 
BOARD RULES, 1978, RULE 31(2)(a) 


In support of his application for redetermination of his claim to be a Convention 
refugee, the applicent: attached ‘to his declaration idss.exhibits, Ayo ad “etter Vory 1a 
physician. At the hearing, the physician was called as a witness by counsel for the 
respondent. The Board took the position that counsel for the respondent was 
cross-examining the physician on his letter filed as exhibit A and that counsel for the 
applicant was re-examining him; accordingly, counsel for the respondent was given no 
subsequent opportunity to question the witness. Counsel for the respondent objected and 
sought clarification. 


Held: Since counsel for the respondent summoned the physician, the physician became his 
witness and counsel for the respondent should have been permitted to re-examine. The 
correct method of procedure in a situation similar to this appears to be a motion to the 
Court for an order requiring the other party's witness to appear and be cross-examined. 
The respondent has not been prejudiced by this technical error. 


Weller v. O'Brien [1962] 3 All E.R. 65: R. v. Brecknock 
(Nog ol) €2977). SIe0CC: (2d). (8.¢.) Prov iota 


Coram: J.V. Scott (Chairman), U. Benedetti and E. Teitelbaum Case heard: Toronto, 
April 14, June 2, 3, 1980 Judgment pronounced: July 9, 1980 Reasons by: J.V. Scott 
(in English; 20 pp.), concurred in by U. Benedetti and E. Teitelbaum Docket no.: 
79-9363 Counsel: G. Bell, Barrister and Solicitor, for the applicant; M. Prue, Esq., 
for the respondent. 


22.7 Badaruddin Bin Mohamed (Rud Tahir 


REFUGEE - REDETERMINATION - FEAR OF PERSECUTION BECAUSE OF POLITICAL OPINION - 
WELL-FOUNDED FEAR - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 2(1), 70, 71(1) 


The applicant, of Malaysian origin born in Singapore, claimed he was a Convention 
refugee. He alleged he was the only Malaysian serving in the military in Singapore. He 
objected to the yearly military training required by Singapore law. He became involved 
in a political discussion group while in Singapore and he was detained for three days 
during a student demonstration. 


Held: Application is not allowed to proceed, the applicant is not a Convention 
refugee. The applicant has not proven a well-founded fear of returning to his country. 
He is perhaps truly afraid of returning but there is no direct proof establishing that 
his fear is well-founded, which is an essential element of the definition "Convention 
refugee". 


Srey = 
The Board has no discretionary jurisdiction in refugee applications of this nature. 


Villarroel, Alfredo, Nelson Salvatierrayvs. M-Esl. (F.C.A., no. A-573-78), Pratte, Urie, 


at ae 235 1979 {not yet reported); Re Inzunza.and M.E.1. (1979) 103 D.L.R.. (3d) 
Isa GE 5 16, 5 vce Nhs 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: 
Montreal, August 21, 1980 Judgment pronounced: AWS. 2.” BUIs8.0 Reasons _ by: 
G. Loiselle (in French; 10: pp.),--concurred inv by J.-P. Houle and. R. Tremblay Docket 
NOs2n COe 24. 


22.8 Minister of Employment and Immigration v. Rachelle Mercier (née Philippe) 


DEPORTATION ORDER - PERMANENT RESIDENT - MISREPRESENTATION OF A MATERIAL FACT - FAILURE 
TO DISCLOSE MARITAL STATUS - MARRIAGE AFTER ISSUANCE OF VISA 


APPEAL BY MINISTER - DEPORTATION ORDER - PERMANENT RESIDENT - MISREPRESENTATION OF 
MATERIAL FACT - RIGHT OF APPEAL OF RESPONDENT ON EQUITABLE GROUNDS - IMMIGRATION ACT, 
1976, S.C. 1976-77, C.~ 52, SS. 12(1), 27(1)(e), 73, 75(3) - IMMIGRATION REGULATIONS, 
PART I, S.~ 31(1)(d) (revoked) 


The respondent was issued an immigrant visa and signed her immigrant record card and 
Immigration Form 0S8 in Haiti. About two weeks thereafter, the respondent married in 
Haiti. Form OS8 provides that any change in marital status must be brought to the 


attention of the office handling the application. The respondent also signed a 
declaration in which she recognized an obligation to notify the Canadian embassy of any 
marriage occurring before departure for Canada. The respondent was admitted as a 


permanent resident. She failed to advise the Canadian immigration authorities in Haiti 

or in Canada, upon arrival, that she was married. The respondent contended that she did 
not understand the documents she had completed. She also argued she had become a landed 
immigrant when she received her visa, at which time she was not married. The Minister 

appealed the finding by the adjudicator that the respondent was not a person who had 

oO ee permanent residence in Canada by reason of misrepresentation of a material 
act. 


Held: Appeal allowed and deportation order made against the respondent. Failure to 
disclose true marital status was misrepresentation of a material fact. There is an 
absolute liability imposed by law on a prospective immigrant to disclose any material 
change in their situation regardless of whether or not they understand this obligation 
or whether or not they are specifically asked the relevant question - misrepresentation 
may be by omission as well as by commission. A change in marital status, particularly 
from single to married, is a material fact which must be disclosed to the Canadian 
immigration authorities if it occurs before permanent resident status is actually 
granted. 


Moreover, the respondent had not become a landed immigrant when she received a visa. A 
visa iS no more than a stamp, or a piece of paper issued outside Canada which may give 
the holder a colour of right to come into Canada, either as a visitor or an immigrant, 
as the case may be, but no more. Their immigrant status is acquired at the port of 
entry. 


The Board noted that pursuant to section 75(3) of the Act, the respondent has an 
automatic right of appeal to the Board on equitable grounds, which may be brought on by 
application of her counsel of record. 


MONET UV. Brooks 1 LO7T4 Swtoks. pCb0r SO IDR (3d) (S22: Reid; Elrode Alfanso v. MEI. 
(1.A-B. 78-9170), Weselak, Benedetti, Davey, February 15, 1979 (See CLIC, No. 6,20, 
August 24, 1979); Gyali, Otto Andrew v. M.E.I. (I-A.B. 79-9030), Weselak, Benedetti, 
Teitelbaum, July 10, 1979 (See CLIC, No. 11.20, January 25, 1980); Devrim, Mukaddes v. 
M.E.1. (1.A.B. 78-6192), Scott, Glogowski, Campbell, June 1, 1979 (See CLIC, No. 9.12, 
November 26, 1979). 


ERNE 2 


Coram: JVs Scott (Chairman). Je=P ou Hohe: tand eRe Mrenbilray Case heard: Montreal, 
September 16, 1980 Judgment pronounced: September 16, 1980 Reasons by: J.V. Scott 
(in English; 7 pp.), concurred in by J.-P. Houle and R. Tremblay Docket no.: 79-1243 
Counsel:. ‘dJ«Rs St-Louis; ‘Esq. ,” for ithe Vappel lant; “Der Paquin, 'Barristernand, Solicrtor: 
for the respondent. 
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SPONSORSHIPS 


Heer, Pritam Singh v. Minister of Employment and Immigration 

Coote, Marcelle v. Minister of Employment and Immigration 

Bennett, Myrna v. Minister of Employment and Immigration 

Marshall, Herma Hyacinth v. Minister of Employment and Immigration 
Chow, Linda v. Minister of Employment and Immigration 

Jeanton, Paule Gérin-Lajoie Ve Minister of Employment and 
Immigration 


REFUGEES 


Aranda-Diaz, Romilio Dictmart 

Orellana Chavez, Aldo Antonio 

Azabe Nasser, Audo Regil and 

Azabe, Marguarita Irene v. Minister of Employment and Immigration 
Washir, Harbhajan Singh and Bashir, Harbans Kaur v. Minister of 
Employment and Immigration 

Jastrzebska, Jolanta Grazyna 

McKnight, Jorge Ovidio 


DEPORTATION ORDERS 


Stathopulos, Georgios and 

Stathopulos, Vassiliki v. Minister of Employment and Immigration 
Dela Cruz, Melodina Agustin v. Minister of Employment = and 
Immigration 

D'Souza, Troy Anthony v. Minister of Employment and Immigration 


JURISDICTION OF BOARD 


Marshall, Herma Hyacinth v. Minister of Employment and Immigration 
Washir, Harbhajan Singh and Bashir, Harbans Kaur v. Minister of 
Employment and Immigration 


MOTION TO PERFECT APPLICATION 


Washir, Harbhajan Singh and Bashir, Harbans Kaur v. Minister of 
Employment and Immigration 


aay Ee 


2se Pritam Singh Heer v. Minister of Employment and Immigration 
SPONSORSHIP - FOREIGN ADOPTION - LEGALITY OF ADOPTION - WHETHER SPONSOREE WITHIN 


SPONSORABLE CLASS - HINDU ADOPTIONS AND MAINTENANCE ACT, 1956, SS. 11, 12 - IMMIGRATION 
Ay ry ia 1976-77, C. 52, SS. 9(3), 19(2)(d), 79 - IMMIGRATION REGULATIONS, 1978, 
S ° > b f 


The appellant sponsored an application for landing made by his adopted son. It was 
refused on the ground that the adoption was not legal according to Indian Law. 


Held: Appeal allowed on legal grounds. The appellant testified, and was corroborated 
by the evidence of a distant cousin, that the adoption ceremony was carried out in 1972 
according to the custom in his village. An expert witness testified that a court 
document dated 1977 described as a suit for the declaration of adoption was a proper 
document of the Indian court and that the adoption ceremony was valid for purposes of 
Indian law from the time of the ceremony in 1972. 


C.M. Campbell (dissenting) 


The expert witness testified that Indian custom requires a giving and taking of the 
child, an actual transfer to the adoptive parents. The appellant has been in Canada 
since 1947. Following the claimed adoption there was no interest in bringing his son to 
Canada. The sponsorship application was not made until 1978, twenty-one months after 
the adoptive mother entered Canada. From the evidence it is clear the sponsoree did not 
become part of his new family in accordance with Indian custom. An examination of the 
court documents reveals the decision was based on a statement filed, admitting the 
adoption claim. There is no indication any other evidence was considered. The court 
decree is a completely self-serving document incapable of verifying the claims stated 
therein. 


Coram: C.M. Campbell (Vice-Chairman) (dissenting), F. Glogowski and U. Benedetti 
Case heard: Vancouver, June 9, 1980 Judgment pronounced: June 9, 1980 Reasons 


by: F. Glogowski (in English; 6 pp.), concurred in by U. Benedetti Dissenting 
reasons by: C.M. Campbell (in English; 5 pp.) Docket no.: 79-6150 Counsel: M. 


Elson, Barrister and Solicitor, for the appellant; C. Dickey, Esq., for the respondent. 


232 Marcelle Coote v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE FAILED TO PROVE HIS ADMISSION WOULD NOT BE CONTRARY TO THE ACT - 
SPONSOREE FAILED TO ANSWER TRUTHFULLY QUESTIONS OF VISA OFFICER - SPONSOREE FAILED TO 
OBTAIN CONSENT OF MINISTER TO RETURN TO CANADA FOLLOWING DEPORTATION ORDER - 
COMPASSIONATE OR HUMANITARIAN CONSIDERATIONS - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 
52, SS. 8, 9(3), 19(1)(i), 57, 79 - IMMIGRATION REGULATIONS, 1978, S.. 41 


The appellant sponsored the application for admission to Canada as a permanent resident 
made by her husband. It was refused on three grounds: (1) the sponsoree had failed to 
prove that his admission to Canada would not be contrary to the Act; (2) the sponsoree 
had failed to answer truthfully the questions put to him by a visa officer; and (3) 
having once been ordered deported, the sponsoree had not obtained the consent of the 
Minister before returning to Canada. 


Held: Appeal dismissed on legal and equitable grounds. 


Two grounds of refusal set out in the letter of refusal do not comply with the mandatory 
requirements contained in section 79 of the Act and section 41 of the Regulations. The 
first ground of refusal refers to section 8(1) of the Act which merely sets out the 
burden of proof required of a person seeking admission to Canada. This ground is 
invalid because it does not convey any reason why the sponsoree is prohibited from 
admission to Canada. The second ground stated in the letter is invalid because there is 
nothing to indicate what specific questions were answered untruthfully by the 
sponsoree. However, with respect to the third ground of refusal, section 57 of the Act 
requires that a person having been deported from Canada has to obtain the consent of the 
Minister before returning. The sponsoree failed to produce a consent from the 
Minister. For that reason, the Board declares that the refusal letter is in accordance 
with the law. Once one item is established as valid, then it is a valid refusal. 


Furthermore, the Board does not find that grounds for the granting of special relief 
have been established. The appellant and the sponsoree did not substantiate their 
willingness to live as man and wife if allowed to do so. The Board was not persuaded 
that the appellant had an emotional commitment to her husband and there is no evidence 
as to his commitments to her. 


Grant, Paulette Maurine v. M.E.I. (I.A.B. 79-9313), Weselak, Davey, Teitelbaum, October 
SUS LOLS TSeenCETG, aNo. | 12.75. February 25, 1980)5 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: 
Montreal, June 10, 1980 Judgment pronounced: June 11, 1980 Reasons by: 
G. Loiselle (in English; 6 pp.), concurred in by. J.-P. Houle and R. Tremblay Docket 
no-: 79-1168 Counsel: S.B. Apel, Barrister and Solicitor, for the appellant; M.A. 


Kulba, Esq., for the respondent. 


e303 Myrna Bennett v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE UNABLE OR UNWILLING TO SUPPORT HIMSELF - COMPASSIONATE OR 
HUMANITARIAN CONSIDERATIONS - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 19(1)(b), 
Uy) 


The appellant sponsored the application for landing of her husband which was refused in 
that there were reasonable grounds to believe the sponsoree would be unable to support 
himself in Canada. 


Held: Appeal allowed on equitable grounds. At the time she sponsored her husband's 
application, the appellant was receiving welfare and was unemployed. The sponsoree 
informed the interviewing officer when he was making application for landing that he had 
been unemployed since August, 1975. This is sufficient evidence to support the 
refusal. However, during the hearing of the appeal, a letter was filed in which the 
sponsoree was offered employment, the appellant testified that she had recently obtained 
employment, that she had a child born after her marriage to the sponsoree, and that the 
Sponsoree indicated he would be in favour of adopting the child. The marriage appears 
to be a valid and subsisting marriage. It also appears that if the parties maintain 
their present employment they should be able to maintain themselves in a proper manner 
and without pubiic assistance. Such humanitarian and compassionate grounds exist as 
would warrant the granting of special relief. 


D. Davey (dissenting) 


The facts are that the sponsoree worked in Canada, was not fired, but left his job 
voluntarily to return to Jamaica. His previous employer has submitted a letter 
indicating the sponsoree would be rehired if allowed admission to Canada. Based on 
these facts, the sponsoree would not be a person unable or unwilling to support 
himself. Precedent dictates that the Court is to base its decision on the facts as they 
exist when the matter is before it. I would allow the appeal in law. 


Lew Ve Me Mole alr o74iu2 Fee. 2002 Ganariviea MoM. oL1970) SoGeR. 1699; Villadiego, Elizabeth 
Arriola ve M.E.I. (1.A.B. 78-6173), Campbell, Weselak, Benedetti, March 30, 1979 (See 
CHIClS Noe 8:2. Oetober 29)  1979')% 


Coram: A.B. Weselak (Vice-Chairman), E. Teitelbaum and D. Davey (dissenting) Case 
heard: Toronto, July 22, 1980 Judgment pronounced: July 22, 1980 Reasons by: 
A.B. Weselak {in English; 5 pp.), concurred in by E. Teitelbaum Dissenting reasons 
aE Ds Davey Cin MEnghishs/"9° pps) Docket no.: 79-9468 Counsel: M. Korman, 
arrister and Solicitor, for the appellant; D. Taylor, Esq., for the respondent. 


Zoek Herma Hyacinth Marshall v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOR MARRYING SPONSOREE PENDING APPLICATION AS FIANCE - APPLICABILITY 
OF SPONSOR'S ABILITY TO FULFIL UNDERTAKING - SPONSOREE WOULD BECOME A PUBLIC CHARGE - 
COMPASSIONATE OR HUMANITARIAN CONSIDERATIONS 


Paras 


JURISDICTION OF BOARD - SPONSORSHIP - SPONSOREE NO LONGER WITHIN SAME CLASS AS AT TIME 
OF APPLICATION - SPONSOR MARRYING SPONSOREE PENDING APPLICATION AS FIANCE - IMMIGRATION 
ACT, 1976, S.C. 1976-77, C. 52, SS. 19(1)(b), 79 - IMMIGRATION REGULATIONS, 1978, SS. 
6(1)(b)(iii), (3) 


The appellant sponsored the application for admission to Canada of her fiancé. While 
the application was pending she married the sponsoree and later received a refusal 
letter in respect of him alleging that he would become a public charge if admitted to 
Canada and that she would be unable to fulfil an undertaking to provide for his 
maintenance. 


Held: Appeal allowed on legal and equitable grounds. Although the initial sponsorship 
application was in respect of the appellant's fiancé, the refusal letter referred to the 
sponsorship application of her husband. It was a refusal of a husband and not of a 
fiancé and accordingly the Board had jurisdiction to hear the appeal. 


The ground of refusal that the appellant would be unable to fulfil the undertaking to 
provide for the maintenance of her husband is an invalid ground because section 6(3) of 
the Regulations provides such a ground is inapplicable where the sponsoree is a spouse. 
With respect to the ground that he would become a public charge after his arrival in 
Canada, the Board finds that this is a valid ground for refusal. However, it appears to 
the Board that the sponsoree is capable of supporting himself and therefore this ground 
for refusal is not supported by the evidence and the refusal letter is invalid. The 
sponsoree testified that he is employed on a permanent full-time basis earning $168 per 
week. Moreover, there appears to be a valid and subsisting marriage between the 
parties. Since the sponsoree's arrival in Canada, the appellant and her family have 
required no welfare assistance or payments from Mother's Allowance. There appear to be 
compassionate and humanitarian considerations which warrant the granting of special 
relief. 


Cuppage, Constance v. M.M.I. (1.A.B. 76-9270), Weselak, Benedetti, Petrie, September 28, 
1976; Mignott, Aneita Clementina v. M.E.I. (1.-A.B. 79-9220), Weselak, Benedetti, 
Teitelbaum, October 17, 1979 (See CLIC, No. 10.10, December 27, 1979). 


Coram: A.B. Weselak (Vice-Chairman), E. Teitelbaum and R.- Tremblay Case heard: 
Toronto, January 15, September 9, 1980 Judgment pronounced: September 9, 1980 
Reasons by: A.B. Weselak (in English; 7 pp.), concurred in by E. Teitelbaum and 
R. Tremblay Docket no.: 79-9144 Counsel: B. Small, Barrister and Solicitor, for 


the appellant; J.D. Taylor, Esq., for the respondent. 


23.5 Linda Chow v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE CONVICTED OF A CRIMINAL OFFENCE - COMPASSIONATE OR HUMANITARIAN 
CONSIDERATIONS - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 19(1)(c), 19(2)(a), 79 


The appellant sponsored an application for permanent residence of her husband. It was 
refused on the ground that the sponsoree had been convicted of the following criminal 
offences in Hong Kong: robbery with aggravation, at age fourteen; wounding, at age 
eighteen; and assault occasioning actual bodily harm, at age twenty-one. 


Held: Appeal allowed on equitable grounds. The second conviction, wounding, for which 
offence the sponsoree was sentenced places him in a prohibited class as he was over 
eighteen years of age at the time and this offence would have been considered as an 
indictable offence in Canada under the Criminal Code. Therefore, the refusal letter was 
made in accordance with the law. However, the circumstances of the case warrant the 
granting of special relief. The appellant, her husband and the sponsoree's sister all 
gave evidence at the hearing of the appeal and impressed the Board with their sincerity 
and affection towards each other. The marriage is bona fide, the sponsoree is a good 
husband, a good father for his two Canadian-born sons and is also a good supporter of 
the family. The appellant is well-rooted in Canada and her parents, three sisters and 
two brothers are Canadian citizens. Her husband's parents, three sisters and three 
brothers are also living in Canada and the members of both these families appear to be 
respectable, law-abiding citizens. The sponsoree's offences were committed in his 
younger years and apparently for the last six years his record is clean. 


ay eae 


Coram: F. Glogowski (Vice-Chairman), E. Teitelbaum and B.M. Suppa Case heard: 
Toronto, September 18, 1980 Judgment pronounced: September 18, 1980 Reasons by: 
F. Glogowski (in English; 5 pp.), concurred in by E- Teitelbaum and B.M. Suppa Docket 
no.: 79-9464 Counsel: E.A. Benevides, Q.C., for the appellant; W.A. MacIntyre, 
Esq., for the respondent. 

23.6 Paule Gérin-Lajoie Jeanton v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE ORDERED DEPORTED - RELATIONSHIP OF SPONSOREE - COMPASSIONATE OR 
HUMANITARIAN CONSIDERATIONS - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 19(1)(i), 
19(2)(d), 57, 79(2) - IMMIGRATION REGULATIONS, 1978, S. 6(1)(d) 


The appellant sponsored an application for permanent residence made by her fiancé. It 
was refused because the visa officer was not satisfied that their marriage would take 
place within ninety days after admission of the sponsoree, and, having been ordered 


deported, the sponsoree was seeking to come into Canada without the consent of the 
Minister. 


Held: Appeal allowed on equitable grounds. The appellant met her fiancé in March, 1977 
and they cohabited from September of that year until his deportation in December. They 
later met in Spain and spent three months there. Upon her return, the appellant 
completed a sponsorship application for her fiancé. Six months later she withdrew it, 
thinking that she did not love him enough to marry him. This gesture is proof of the 
appellant's good faith. Realizing that she loved him after all, she revived the 
sponsorship. The appellant proved credible and gave sufficient evidence of her 
sincerity toward her fiancé and her desire to marry him within the time stipulated in 
the Act. 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: 
Montreal, October 6, 1980 Judgment pronounced: October 6, 1980 Reasons by: R. 
Tremblay (in French; 4 pp.), concurred in by J.-P. Houle and G. Loiselle Docket no.: 


80-1035 Counsel: M.A. Kulba, Esq., for the respondent. 


ras) Romilio Dictmart Aranda-Diaz 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - CREDIBILITY - IMMIGRATION ACT, 
VO76H) SSC. OV976=775°C. 525° Si. 70 


The applicant, a citizen of Chile, claimed to be a Convention refugee because of his 
political association with the Socialist party. He had entered Canada as a tourist, had 
overstayed his visa and was the subject of an inquiry at which stage he claimed to be a 
refugee. 


Held: Application not allowed to proceed, applicant is determined not to be a 
Convention refugee. The applicant held no important position in the party; he was just 
one of the members. He was never arrested, detained or jailed by the Chilean 
authorities. He obtained a passport without any difficulty. Furthermore, when he 
arrived in Canada he did not ask the immigration officer if he could enter Canada as a 
political refugee. This suggests that being a refugee was not paramount in the 
applicant's mind as would be expected of a refugee with cause. 


Coram: C.M. Campbell (Vice-Chairman), R. Tremblay and E. Teitelbaum Case heard: 
Vancouver, July 30, 1980 Judgment pronounced: July 30, 1980 Reasons by: C.M. 
Campbell (in English; 4 pp.), concurred in by R. Tremblay and E. Teitelbaum Docket 
noe: 80-6225. 


PA ee 
2356 Aldo Antonio Orellana Chavez 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - IMMIGRATION ACT, 1976, S.C. 
1976=77,C.152, SSeu2Cb) 7.45517 Opes 1 


The applicant, a citizen of Chile, claimed to be a Convention refugee by virtue of his 
political activities, political opinions and the political affiliations: of his family. 


Held: Application not allowed to proceed, applicant is determined not to be a 
Convention refugee. His individual political resistance consisted of editing and 
distributing two publications, -one semi-clandestine and one freely circulating. He 
belonged to a resistance group that could reasonably have had thousands of members. He 
was detained on three occasions but was not tortured. He emphasized the political 
affiliations of his family, but their involvement amounted to one uncle's fear of using 
his real name in public due to his being a representative of the Allende government, and 
one brother being detained from time to time and cautioned to remain inside. His 
brother entered Canada as an immigrant and successfully sponsored the application for 
permanent residence of his parents. We cannot accept the contention that the 
applicant's fear was motivated by the political involvement of his family. His fear is 
not well-founded and there is no proof that the activities he calls political were 
perceived as such by the authorities in Chile. In view of the fact that the immediate 
family of the applicant is in Canada, we cannot help concluding that the refugee claim 
is being used by the applicant as an alternative to an application for permanent 
residence. 


Villarroel, Alfredo Nelson Salvatierra v. M.E.I. (F.C.A., no. A-573-78), Pratte, Uri 
Kelly, March 23,1979 (not yet reported); Re Inzunza and M.E.1. (1979) 103 D.L.R. (3 
LOS w(F. Canin. 


e. 
d) 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: 
Montreal, August 21, 1980 Judgment pronounced: August 21, 1980 Reasons by: 
J.-P. Houle (in French; 8 pp.), concurred in by R. Tremblay and G. Loiselle Docket 


no.-: 80-1086. 


2369 Audo Regil Azabe Nasser and Marguarita Irene Azabe v. 
Seaicaes of Employment and Immigration 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - IMMIGRATION ACT, 1976, S.C. 
1976-77; G..752.0SSenr0. e145 


The applicants, husband and wife, are citizens of Chile. Both claim they were members 
of the Socialist party, active in unions representing their co-workers and were well 
known as supporters of President Allende. They claim that because of their visibility 
in the leftist movement they were fired from their jobs. The husband was tortured 
during a three day detention and was forced to leave his town. For four years both were 
harassed by secret police, beaten during searches and denied steady employment. They 
continued to work clandestinely against the Pinochet regime. They left Chile when 
advised that their arrest was imminent. 


Held: The applications having been allowed to proceed, both applicants are determined 
to be Convention refugees. Although their evidence in respect of the period from the 
Coup d'Etat until their departure from Chile appeared to be sometimes incoherent and 
their fears of being executed if arrested rather exaggerated, their story as a whole was 
plausible. There is no doubt that both applicants were staunch militants of Allende for 
a long time before the Coup d'Etat. They suffered persecution after the fall of 
Allende, as they lost their employment, their home and were prevented from living 
normally because of their political convictions. 


Coram: F. Glogowski (Vice-Chairman), J.-P. Houle and G. Loiselle Case heard: 
Montreal, June 4, 1980 Judgment pronounced: August 22, 1980 Reasons by: F. 
Glogowski (in English; 3 pp.), concurred in by J.-P. Houle and G. Loiselle Docket 

no.: 79-1183, 79-1184 Counsel: U. Lalanne, Barrister and Solicitor, for the 


applicants; M. Kulba, Esq., for the respondent. 


2316.10 Harbhajan Singh Washir and Harbans Kaur Bashir v. 


Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - MOTION TO PERFECT APPLICATION - JURISDICTION 0 : 
REFUSAL BY MINISTER - DELEGATION OF AUTHORITY OD ieeeeree 


MOTION TO PERFECT APPLICATION - REFUGEE - REDETERMINATION 


JURISDICTION OF BOARD - REFUSAL BY MINISTER - DELEGATION OF AUTHORITY - IMMIGRATION ACT, 


pte ahaa 1976-77, C. 52, SS. 45(5), 70 - IMMIGRATION APPEAL BOARD RULES, 1978, RULES 


The applicants filed an application for redetermination of their claim to be Convention 
refugees but failed to include with the application the declaration specified in section 
70(2) of the Act. The application was refused for want of perfection. The applicants 
moved to file the declaration and so perfect the application. The applicants also 
argued that the letter of refusal signed on behalf of the Minister pursuant to section 
45(5) was a nullity as it was not signed by the Minister personally. 


Held: Motion dismissed. There was non-compliance with the provisions of section 70(2) 
in that the declaration did not accompany the application. The provisions of section 
70(1) and section 70(2) shold be adhered to absolutely and constitute a prerequisite for 
the hearing of an application. Neglect of such prerequisites or failure to comply with 
them does not constitute merely a procedural or administrative irregularity, but rather 
a substantial defect that actually nullifies the application. Furthermore, the letter 
of refusal signed on behalf of the Minister pursuant to section 45(5) was not a nullity 
as it was not required to be signed by the Minister personally and therefore did not 
deprive the Board of jurisdiction to hear the application for redetermination. 


Deivitbarredisanveronica IMaria, pRodriguez, ivecM. Ee t.o(tcA. Bs, 79-1056), . Scotty Houle, 


Tremblay, December 13, 1979 (See CLIC, No. 15.19, May 28, 1980); Re Inzunza and M.E.I. 
CLOno) BtOs Dine Re “(oy POS EGG. A et), 


Coram: A.B. Weselak (Vice-Chairman), D. Davey and U. Benedetti Case heard: Toronto, 
July 24, 1980 Judgment pronounced: September 2, 1980 Reasons by: A.B. Weselak 
(in English; 5 pp.), concurred in by D. Davey and U. Benedetti Docket no.: 79-9454 
Counsel: M.M. Green, Q.C., for the applicant; L. Williams, Esq., for the respondent. 


ZS elk Jolanta Grazyna Jastrzebska 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - IMMIGRATION ACT, 1976, S.C. 
EST 6-77 V2 62575. 170 


The applicant, a citizen of Poland, claimed to be a Convention refugee by reason of her 
political beliefs. She was a medical doctor who had come to the United States on 
scholarship. She worked there for four years and applied for permanent residence. She 
visited Poland and received a warning to leave the country or face arrest. She claimed 
the Polish authorities knew she was seeking asylum in the United States or her 
colleagues were aware of the strong position she had taken against the government of 
Poland and this had prompted the warning. 


Held: Application not allowed to proceed, the applicant is determined not to be a 
Convention refugee. Although the applicant was seeking freedom in Canada, she did not 
apply for political refuge on arrival but applied only after she was unsuccessful in 
gaining entry to the United States. The Board finds it difficult to believe the 
applicant was harassed and persecuted for her religious and political beliefs. Lt sais 
clear that the applicant is using Canada as a stepping-stone to enter the United States 
where she haS an apartment, furniture and an application for permanent residence to 
pursue. 


718 ide 


Coram: C.M. Campbell (Vice-Chairman), U. Benedetti and E. Teitelbaum Case heard: 


Toronto, September 2, 1980 Judgment pronounced: September 2, 1980 Reasons by: 
Us “Benedett?. (in: Enghishs 3. ppejy concurred). imyby ‘.lerte! baum sandG oh. TEE 
Docket no.: 80-9296. 


Doeke Jorge Ovidio McKnight 


REFUGEE - REDETERMINATION - FEAR PERSECUTION BECAUSE OF POLITICAL OPINIONS - IMMIGRATION 
ACT, 1976, S.C. 1976-77, C.) S255S2770 


The applicant, a citizen of Guatemala, claimed to be a Convention refugee by reason of 
his political opinions. 


Held: Application not allowed to. proceed, applicant is determined not to be a 
Convention refugee. The applicant's only detention for political reasons, if they may 
be described as such, was in 1977 when he was arrested, detained, questioned and then 
released. His only further detention was for breach of law of being in possession of 
marijuana. He states that he belonged to no political party and does not relate any 
evidence of political activity. He had no difficulty in obtaining his passport nor in 
exiting from Guatemala. On his arrival at the Toronto airport he did not claim refugee 
status. The applicant does not give a clear reason that he would be persecuted upon his 
return to Guatemala. 


Coram: A.B. Weselak (Vice-Chairman), G. Tisshaw and B.M. Suppa Case heard: Toronto, 
October 21, 1980 Judgment pronounced: October 21, 1980 Reasons by: A.B. Weselak 
Cin Eng hi she lope. Saneucree in by G. Tisshaw and B.M. Suppa Docket no.: 80-9376. 


LSet s Georgios Stathopulos and Vassiliki Stathopulos v. 
Minister of Employment and Immigration 


DEPORTATION ORDER - MISREPRESENTATION OF MATERIAL FACT - ALL THE CIRCUMSTANCES OF THE 
CASE - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 27(1)(e), 72(1)(b), 76(1) 


The appellant husband, a citizen of Greece, had left Greece at the time his application 
for an immigrant visa was pending and had come to Canada to visit relatives. He was 
ordered deported and did not appeal the deportation order. His immigrant visa was 
granted about a year later and he arrived in Canada with his wife and children. Over 
three years later, he and his wife were ordered deported on the ground that they were 
granted landing by reason by misrepresentation of a material fact. 


Held: Appeal allowed on equitable grounds, deportation orders are quashed. The 
hsuband, in good faith, thought everything was in order because immigrant visas were 
issued to him and his family and he took it for granted that the Canadian Embassy in 
Greece knew of the first deportation order that had been made against him. Although the 
validity of the deportation orders is not being questioned, we are of the opinion that 
they are valid as mens rea is not necessary. However, the Board has found the followig 
extenuating circumstances: the appellants had already requested an immigrant visa when 
the husband first came to Canada as a visitor; the husband did not appeal the initial 
deportation order and returned to Canada immediately without knowing the effect a 
deportation order would have on his visa application; and proof of the integration of 
the family into Canadian society and of financial independence. 


MuMoT. Ve Brooks [1974] Slc RU eb0gese DeLaRY: Nad Miseee 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: 
Montreal, July nD) PAST eHO| Judgment pronounced: July sO, 1980 Reasons by : 
R. Tremblay (in French; 5 pp.), concurred in by J.-P. Houle and G. Loiselle Docket 

no.: 79-1238, 79-1240 Counsel: R. Deguire, Barrister and Solicitor, for the 


appellants; J.R. St-Louis, Esq., for the respondent. 


23.14 Melodina Agustin Dela Cruz v. Minister of Employment and Immigration 


DEPORTATION ORDER - PERMANENT RESIDENT - LANDING GRANTED SUBJECT TO CONDITION - 
KNOWINGLY CONTRAVENED CONDITION - WHETHER MENS REA NECESSARY - IMMIGRATION ACT, 1976, 


re av eae C. 52, SS. 3(c), 14(2)(a), 27(1)(b), 72 - IMMIGRATION REGULATIONS, 1978, 


The appellant, a citizen of the Philippines, was sponsored as a fiancée. She was 
granted landing subject to the condition that she marry within ninety days of her 
arrival in Canada. Her fiancé called off the marriage and she was ordered deported for 
having “knowingly contravened" the condition. She contended that she did not knowingly 
contravene the condition because she lacked mens rea. 


Held: Appeal dismissed on legal and equitable grounds. "Knowingly contravened" as used 
In section 27(1)(b) means with simple knowledge of the contravention of such terms and 
conditions as were imposed as a condition of landing and does not imply mens rea or 
wilful non-compliance. Moreover, with no family, no major assets and holding no 
position of responsibility, her roots are not fixed in Canada but really remain in the 
Philippines. There are no considerations as would merit the granting of special relief. 


RewiveonRit chic. EX eParte Blame: (LI0OP ese INTBoRs lt oe hl vO oO. POs itCs AL): Hinkey. vs 
Mateba i Looc iO) WoW Ra ONeSe) | Son MoMele Weamrerooks” C1974] S.C. Rait850. 36: Dol. Re (3d) 
BAZ. 


Coram: D. Davey (Vice-Chairman), E. Teitelbaum and G. Tisshaw Case heard: Toronto, 
August 12, 1980 Judgment pronounced: August 12, 1980 Reasons by: D. Davey (in 
English; 8 pp.), concurred in by E. Teitelbaum and G. Tisshaw Docket no.: 79-9373 


Counsel: R. Frost, Barrister and Solicitor, for the appellant; R. Atkinson, Barrister 
and Solicitor, for the respondent. 


Zoek Troy Anthony D'Souza v. Minister of Employment and Immigration 


DEPORTATION ORDER - PERMANENT RESIDENT - APPELLANT GRANTED LANDING AT AGE ELEVEN - 
INVOLUNTARY DEPARTURE WITH PARENTS - WHETHER ABANDONED PERMANENT RESIDENCE - INTENTION - 
IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 2(1), 24, 27(2)(e), 72 


The appellant, a citizen of India, was granted landing with his family at the age of 
eleven. He remained in Canada for four months and then returned with his family to 
India. When he was fourteen, he came back to Canada with them and was granted entry as 
a visitor. He did not accompany his parents to India when they left about one month 
later. He was ordered deported on the ground that he had remained in Canada after 
ceasing to be a visitor. The appellant contended that he was a returning resident. 


Held: Appeal allowed. The appellant became a permanent resident at the age of eleven. 
When he left Canada with his parents he was a minor and incapable in law of making a 
decision to leave voluntarily nor could he form the intention of making his permanent 
home outside Canada. The appellant testified that he never wanted to leave Canada and 
had always indicated a preference to return to school in Canada. He returned to Canada 
and established residency at the first opportunity after reaching an age where he was 
capable of forming a separate intent. He clearly did not fall within the category of a 
person who ceases to be a permanent resident as set out in section 24(1) of the Act. 


Fryer v. M.M.I. 5 I.A.C. 159/166; Vincenti v. M.M.I. [1978] 1 F.C. 45; Wittkamper v. 
MoMo be Sr heneG. s69/s7a- Wyniay John v. MoM. I. CIeASB. 69-1001), Weselak, Glogowski, 
Byrne, August 11, 1970. 


Coram: 0D. Davey (Vice-Chairman), E. Teitelbaum and G. Tisshaw Case heard: Toronto, 
August 21, 1980 Judgment pronounced: October 8, 1980 Reasons by: D. Davey (in 
English; 7 pp.), concurred in by E. Teitelbaum and G. Tisshaw ocket no.: 79-9012 
Counsel: G. Segal, Barrister and Solicitor, for the appellant; W.A. MacIntyre, Esq., 
for the respondent. 
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by Philippa Wall 


immediate delivery of full texts of all decisions summarized in this or previous 
issues is available from the Council at a cost of $5.00 for the first ten (10) pages and 
$0.25 for each page thereafter. All decisions are available in English or French. 
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24.1 Harinder Singh v. Minister of Employment and Immigration 


SPONSORSHIP - MEMBER OF THE FAMILY CLASS - SPOUSE - WHETHER MARRIAGE VALID - IMMIGRATION 
ACT cil 916.5 S20 191 Gal Te eso cem te Lone 


The appellant sponsored the applicant for permanent residence of his wife whom he 
married in Canada. The validity of their marriage was contested on the ground that the 
appellant was a party to a valid Indian marriage at the time he married the sponsoree. 
The appellant contended that he did not complete his first marriage ceremony, having 
performed only the Anand Karaj, the First stage of the ceremony. He therefore denied 
the existence of a prior marriage 


Held: Appeal allowed on legal and equitable grounds. A Sikh minister, presented as an 
expert witness at the hearing, testified that the Anand Karaj and subsequent ceremonies 
in themselves do not constitute a valid marriage. This only happens when the Muklawa - 
the final ceremony - is observed. The refusal letter is therefore not valid. 


C.M. Campbell (dissenting) 


The Board heard expert testimony with respect to marriage customs in India. The 
decision of the majority is based on the testimony of the appellant alone. In my view 
they have not given sufficient weight to the circumstances surrounding the arrangements 
in India for the marriage, the registration of the Indian marriage or the entry into 
Canada of the present wife of the appellant. I do not accept the possibility that the 
appellant spent nearly a month with his relatives in India and was unaware of what was 
happening until just a few days before the Indian wedding. After his marriage to the 
Sponsoree he received a notice of application for registration of the Indian marriage in 
which he was requested to state any objection to the registration of the marriage. He 
did not do so. In consequence the marriage was registered. When she arrived in Canada, 
the sponsoree said she was on a two-month visit to “an uncle", whom she identified as 
the present appellant. She did not come to visit “her uncle" the appellant. She came 
to marry him. In my view, the appellant was a participant in this deceit to an extent 
that destroys his credibility. I find that he was married to the bride in India and was 
not free to marry the sponsoree in Canada. 


Coram: C.M. Campbell (Vice-Chairman) (dissenting), A. B. Weselak and E. Teitelbaum 
Case heard: Calgary, January 11, 1980 Judgment pronounced: March 6, 1980 Reasons 
by: E. Teitelbaum (in English; 4 pp.), concurred tn by A.B. Weselak Dissentin 

reasons. by: C.M. Campbell Cint Engl? Shs. eSaeup pd) Docket _no.: T5600 
Counsel: D.P. Pandia, Esq., for the appellant; I.D. Munn, Esq., for the respondent. 


24.2 Marie (aka Ulvie) Mercier v. Minister of Employment and Immigration 


SPONSORSHIP - RELATIONSHIP OF SPONSOREE - EVIDENCE - PROOF OF FOREIGN DOCUMENTS - FALSE 
DOCUMENTS ORIGINALLY PRESENTED - CORRECTIVE DOCUMENTS INTRODUCED ON APPEAL - 
COMPASSIONATE OR HUMANITARIAN CONSIDERATIONS 


EVIDENCE - PROOF OF FOREIGN DOCUMENTS - FALSE DOCUMENTS ORIGINALLY PRESENTED - 
CORRECTIVE DOCUMENTS INTRODUCED ON APPEAL - SPONSORSHIP - RELATIONSHIP OF SPONSOREE - 
IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 79, 111(2)(a) 


The appellant sponsored an application for permanent residence made by her illegitimate 
son, which was refused. At the hearing of the appeal, her counsel submitted that the 
Board should substitute certain false documents appearing on the record, which the 
appellant had produced in support of her sponsorship application, with corrective 
documents which he sought to introduce at the hearing. 


Held: Appeal allowed on equitable grounds. The refusal was valid in law. The 
authenticity of the documents sought to be introduced cannot be established by consent 
or by the evidence of one of the parties. The Board cannot take judicial notice of a 
document from a foreign tribunal. 


ay ee 


However, on the whole, the testimony of the appellant was credible. We have no doubt of 
the existence of her relationship to the sponsoree, regardless of the omissions in the 
documents presented to the immigration authorities. The Board is satisfied that it is 
faced with a mother asking quite simply to be allowed to give her son the care and 
affection that every child has a right to expect. 


Coram: J.-P. Houle (Vice-Chairman), E. Teitelbaum and G. Loiselle Case heard: 
Montreal, June 16, 1980 Judgment pronounced: June 16, 1980 Reasons by: 
J.-P. Houle (in French; 7 pp.), concurred in by E. Teitelbaum and G. Loiselle Docket 
no.: 79-1216 Counsel: -P. Bellavance, Barrister and Solicitor, for the appellant; 
JeR. St-Louis, Esq., for the respondent. 


24.3 Piara Singh Sandhy v. Minister of Employment and Immigration 


SPONSORSHIP - RELATIONSHIP OF SPONSOREE - EVIDENCE - DOCUMENTS CONFLICTING - VIVA VOCE 
TESTIMONY DID NOT RESOLVE CONFLICT 


EVIDENCE - DOCUMENTS CONFLICTING - VIVA VOCE TESTIMONY DID NOT RESOLVE CONFLICT - 
SPONSORSHIP - RELATIONSHIP OF SPONSOREE - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, 
SS. 9(3), 19(2)(d), 79 


The appellant sponsored his father for admission to Canada as a permanent resident. The 
application was refused because there was no satisfactory evidence to establish a family 
relationship. 


Held: Appeal dismissed. It has not been established that the sponsoree is a member of 
the family class. When he applied for permanent residence, the sponsor showed his birth 
date to be April 27, 1951. He submitted two school leaving certificates confirming the 
birth date. However, a death certificate shows his mother died on January 13, 1951. 
She could not have .given birth to a son three months after her death. Likewise, his 
parentage by the sponsoree is left in doubt. He submitted a birth certificate for one 
Gurdawar Singh, son of the sponsoree, claiming that Gurdawar was his birth name but he 
provided no evidence to substantiate this claim. The Board does not accept this as the 
birth certificate of the appellant not only because it is not in the name accepted for 
the appellant but more particularly because it would make him three years older than he 
has claimed to be throughout his life. The documents submitted are in conflict and do 
not establish the sponsoree to be the father of the appellant. Viva voce testimony 
given at the hearing did not assist the Board in resolving this difficulty. 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski and G. Loiselle Case heard: 
Vancouver, June 26, 1980 Judgment pronounced: June 26, 1980 eer 
C.M. Campbell (in English; 3 te concurred in by F. Glogowski and « ‘koselitie 
Docket mo.: 80-6009 Counsel: OD. Vick, Barrister and Solicitor, for the appellant; 


T.D. Munn, Esq-, for the respondent. 


24.4 Pelma Jore v. Minister of Employment and Immigration 


SPONSORSHIP - ADMISSION OF SPONSOREE WOULD CAUSE EXCESSIVE DEMANDS ON HEALTH SERVICES - 
REFUSAL BASED ON OPINION OF ONE MEDICAL OFFICER - MEDICAL DOCUMENTS NOT INCLUDED IN 
RECORD - WHETHER REFUSAL VALID - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 
19(1)(a)(ii), 79 - IMMIGRATION REGULATIONS, 1978, S. 6(1)(a) 


The appellant sponsored an application for admission to Canada as permanent residents 
for her father and his family, among whom was the appellant's brother. It was refused 
on the ground that her brother had a condition that would cause excessive demands on 
health services and he was therefore inadmissible. The record included two letters of 
opinion by one medical officer as to the condition of the brother. The medical 
documents which formed the basis for the refusal were not part of the record. 


Held: Appeal dismissed on legal and equitable grounds. The refusal letter makes clear 
the reason for that refusal and the testimony given by the appellant and her aunt 
satisfies me the refusal was in accordance with the law. 


E. Teitelbaum (dissenting) 


The respondent relied on two letters written by the same medical officer to substantiate 
his view that the legal requirements of a valid refusal had been met. In my view, the 
refusal is not in accordance with the jaw because it does not comply with paragraph 
19(1)(a)(ii) of the Act which requires the opinion of a medical officer to be concurred 
in by at least one other medical officer. Furthermore, the record does not contain a 
medical Notification and Record Form upon which the refusal letter would be based. 


Coram: C.M. Campbell (Vice-Chairman), R. Tremblay and E. Teitelbaum (dissenting) 
Case heard: Edmonton, July 30, 1980 Judgment pronounced: July 30, 1980 Reasons 
by: C.M. Campbell (in English; 4 pp.), concurred in by R. Tremblay Dissentin 
reasons by: E. Teitelbaum (in English; 3 pp.) Docket no.: 79-6246 Counsel: 


-M. Hanbury, Esq., for the respondent. 


24.5 Henry John Van Vulpen v. Minister of Employment and Immigration 


SPONSORSHIP - MEMBER OF INADMISSIBLE CLASS - SPONSOREE CONVICTED OF A CRIMINAL OFFENCE - 
JURISDICTION OF BOARD - MEMBER OF THE FAMILY CLASS - SPOUSE - SEX CHANGE PRIOR TO 
MARRIAGE 


JURISDICTION OF BOARD - MEMBER OF THE FAMILY CLASS - SPOUSE - SEX CHANGE PRIOR TO 
MARRIAGE - SPONSORSHIP - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 19(1)(c), 59, 
79 - IMMIGRATION REGULATIONS, 1978, SS. 2(1), 4 


The appellant sponsored an application for permanent residence of his wife. It was 
refused on the ground that she was within an inadmissible class, having been convicted 
of a criminal offence, namely, wilful damage in excess of $50. Although it was not set 
out as a ground of refusal in the refusal letter, counsel for the respondent drew the 
Board's attention to the fact that the sponsoree had undergone a sex change prior to her 
marriage to the sponsor. He submitted that the sponsoree was born a male, and although 
She had had a sex operation, she was still a male; her marriage was a nullity since a 
valid and legal marriage cannot exist between two male persons; the relationship of man 
and wife did not exist between the sponsor and sponsoree; and the sponsoree, therefore, 
was not a spouse as defined in the Regulations. 


Held: Appeal dismissed on legal grounds. The sponsoree falls within the provisions of 
paragraph 19(1)(c) of the Act and the ground in the refusal letter is valid. 


Following Corbett v. Corbett and North et al. v. Matheson the Board finds that the 
Sponsoree was not a woman at the date of the ceremony of marriage but was at all times a 
male and therefore cannot be classed as the spouse of the sponsor. 


An essential of section 79 is that an application for landing must be made by a member 
of the family class and on appeal from a refusal this element is squarely and 
exclusively within the Board's jurisdiction. This tribunal is not called upon to annul 
a marriage; it is simply finding that a sponsoree is or is not admissible as a member of 
the family class as defined in the Regulations. The sponsoree not being a member of the 
family class, the right of appeal based on equity falls to the ground. 


E. Teitelbaum (dissenting) 


It is on the question of the Board's application of its equitable jurisdiction that I 
differ from my colleagues. A registered certificate of marriage has been filed. This 
is prima facie proof of a valid marriage. The sponsoree was married as a woman and gave 
evilencs that she had had an operation to change her gender from male to female 
approximately twenty years ago. She iS now a woman, according to her evidence. Kt 
seems to me that it was not open to this board, in the absence of modern medical 
evidence, to presume the gender of the parties before us. The definition of spouse in 
the Regulations reads: ",e. the person recognized under the laws of any province of 
Canada as the husband or wife of that person." This marriage has been recognized by the 
Province of Nova Scotia and until proven otherwise, the appellant and the sponsoree are 
husband and wife. 


It benefits no one to keep these two people apart. The appellant and the sponsoree have 
established a close relationship. The appeal should be allowed on compassionate 
grounds. 


Comet Dev aeCOrDert: LLe7 ONAL VieeRe 33. NOPE et tals, Ve Matheson. (1974)' 20 RF eles, Ph2's 
Hyde ve Hyde and Woodmansee v. Woodmansee (1866) L.R.1 P. & D. 130; in re Anonymous 
Leone Ico Ne te aeeG OSS Nave (CAtv CAVe Gt +) 3 Ganedas\c1sd VeaiMeeaLe (1eAsBe.. 29-9013.)., 
teeaye Benedetti, “leitelbaum, October 18, 1979 (See CLIC > No.-~712.6,. February, 25% 
1980). 


Coram: C.M. Campbell (Vice-Chairman), A.B. Weselak and £E. Teitelbaum (dissenting) 
Case heard: Edmonton, January 8, 1980 Judgment ronounced: August 29, 1980 
Reasons by: A.B. Weselak, (Cin. Englishs. 3112 att concurred in by C.M. Campbell 
Dissenting reasons by: £. Teitelbaum (in English; 4 pp.) Docket no.: 79-6100 
Counsel: A.M. variant Barrister and Solicitor, for the appellant; I.D. Munn, Esq., for 
the respondent. 


24.6 Ronulfo B. Valencia v. Minister of Employment and Immigration 
SPONSORSHIP - SPONSOREES WOULD CAUSE EXCESSIVE DEMANDS ON HEALTH SERVICES - 


COMPASSIONATE OR HUMANITARIAN CONSIDERATIONS - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 
52, SS. 19(1)(a), 79(2)(b) 


The appellant sponsored the application for permanent residence of his father, mother 
and sister. It was refused because his parents failed to meet the health standards in 
the Act. The appeal was based solely on compassionate or humanitarian considerations. 


Held: Appeal dismissed. It is an undisputed fact that the appellant's parents are 
Tl His father has a condition which does not respond easily to treatment and his 
mother has diabetes. The appellant is willing to pay health insurance premiums for his 
parents. However, the cost of the premiums would in no way reflect the cost of the type 
of medical care his father would likely require. The financial burden that would be 
placed on Canadian society is too great. The appellant's parents have family residing, 
as they are, in the Philippines. They would also continue to receive the financial 
support now forthcoming from their children in Canada. 


Coram: D. Davey (Vice-Chairman), E. Teitelbaum and R. Tremblay Case heard: Toronto, 
September 11, 1980 Judgment ronounced: September 11, 1980 Reasons by: 
E. Teitelbaum (in English; 4 pp.), concurred in by D. Davey and R. Tremblay Docket 
Osc) O= 9256 Counsel: J.D. Taylor, Esq., for the respondent. 


24.7 Ainslie Mervyn Yellery v. Minister of Employment and immigration 


SPONSORSHIP - SPONSOREE CONVICTED OF A CRIMINAL OFFENCE - MANSLAUGHTER - COMPASSIONATE 
OR HUMANITARIAN CONSIDERATIONS - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 
1 ak oat ae A 


oN 


The appellant sponsored an application for landing in respect of his father, a native of 
Guyana. It was refused on the ground that the sponsoree had been convicted of the 
offence of manslaughter. 


Held: Appeal allowed on equitable grounds. The Board found the sponsoree to be a 
Credible witness. There is no doubt in the mind of the Board that he is not a 
criminally minded person. Although he admits that he shot his wife, it would appear 
that it was an accident and not an intentional crime. The sponsoree has no immediate 
family in Guyana. He is gainfully employed and his employment appears to be permanent. 
He is well regarded in the local parish according to the testimony of his pastor and has 
been elected a member of the board of the Anglican Church there. 


Coram: F. Gloglowski (Vice-Chairman), U. Benedetti and G. Tisshaw Case heard: 
Toronto, October 6, 1980 Judgment ronounced: October 6, 1980 Reasons by: 
F. Glogowski (in English; 3 pp.), sancunned Tn by U. Benedetti and G. Tisshaw Docket 
no.: 79-9309 Counsel: J. Wahl, Barrister and Solicitor, for the appellant; D. 


Taylor, Esq., for the respondent. 


24.8 ETlsada B. Dixon v. Minister of Employment and Immigration 


SPONSORSHIP - DAUGHTER UNDER TWENTY-ONE YEARS OF AGE - SPONSORSHIP APPLICATION MADE WHEN 
DAUGHTER UNDER TWENTY-ONE - APPLICATION FOR PERMANENT RESIDENCE MADE WHEN DAUGHTER OVER 
TWENTY-ONE - WHETHER MEMBER OF THE FAMILY CLASS - COMPASSIONATE OR HUMANITARIAN 
CONSIDERATIONS - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 2(1), 6(1), 8(1), 9(3), 
19(1)(b), 79 - IMMIGRATION REGULATIONS, 1978, S. 4 


The appellant sponsored an application for permanent residence made by her daughter. It 
was refused on several grounds and she appealed its refusal. 


Held: Appeal dismissed. Although the sponsoree was under twenty-one years of age at 
the time her mother's sponsorship application was made, she was over twenty-one at the 
time she made her application for permanent residence. She is therefore not eligible 
for sponsorship as a member of the family class. Furthermore when the sponsoree is not 
within the family class, the Board is unable to exercise its jurisdiction with respect 
to its discretionary powers as to do so would expand beyond the members of the family 
class. 


Wint, Olga Desrene v. M.E.I. (I.A.B. 79-9248), Davey, Weselak, Teitelbaum, November 1, 
1979 .CSee(CLig Noe li2.85. February 25.°.1.980), 


Coram: A.B. Weselak (Vice-Chairman), G. Tisshaw and B.M. Suppa Case heard: Toronto, 
October 22, 1980 Judgment pronounced: October 22, 1980 Reasons by: G. Tisshaw 
(in English; 5 pp.), concurred in by A.B. Weselak and B.M. Suppa Docket no.: 80-9033 
Counsel: Sik. Ramkissoon, -Esq., “for the “appellant: (Poewwi i) 1amssmers Qolmeet OG mete 
respondent. 


24.9 Nelson Armando Silva Barra v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - CREDIBILITY - APPLICANT MADE 
CONTRARY STATEMENTS ON SEPARATE OCCASIONS - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, 
Se TAU 


The applicant, a citizen of Chile, based his claim to refugee status on his Communist 
political, Vat fa liacionisi. 


Sab hs 


Held: Application having been allowed to proceed, applicant is determined not to be a 
Convention refugee. Was the applicant involved in politics or did he express such vocal 
opposition to the government as to brand him a Communist; did he quit university because 
his help was required at home or because he was driven out of the university due to the 
politics of his father; were the headquarters of the Communist party in the house of his 
grandmother or in the home of one of his uncles? -- in each instance the applicant has 
made contrary statements on separate occasions, and when questioned about his 
communistic uncles and aunts his separate replies are widely divergent. It is the 
finding of the Board that the applicant is a man without credibility. The Board cannot 
accept his testimony. 


Coram: C.M. Campbell (Vice-Chairman), A.B. Weselak and E. Teitelbaum Case heard: 
Edmonton, January 9, 1980 Judgment pronounced: January 10, 1980 Reasons by: 
CLM iCampbety? Cin "English, 7 aren concurred in by A.B. Weselak and E. Teitelbaum 
Docket no.: 79-6164 Counsel: Jeeves Donahoe, “Barristers sand "Solicitor, for) the 


applicant; I.D. Munn, Esq., for the respondent. 


24.10 Angel Magana Hernandez 
Digna Gloribel Lima De Hernandez v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - FEAR PERSECUTION BY REASON OF POLITICAL OPINIONS - STORY 
BIZARRE BUT APPLICANTS CREDIBLE - NO OTHER COMPARATIVELY RATIONAL EXPLANATION EXCEPT 
THAT EVENTS WERE POLITICALLY ORIENTED - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 
2h) 070 


The applicants, husband and wife, are citizens of El Salvador. They claim to be 
Convention refugees by reason of their political opinions. The husband worked as an 
agronomist for the government. His duties brought him into contact with poor peasants. 
He encouraged the peasants to form associations and cooperatives. In addition, the 
applicants were open supporters of the Christian Democrat candidate who was defeated in 
the February, 1977 election. The husband, however, continued to express his political 
opinions to the farmers. In December, 1977 his wife was kidnapped and interrogated 
about her political convictions and those of her husband. After spending several days 
in captivity, she was told to leave the country within one month or she would be 
killed. She obtained a passport within the month, arrived in Canada and was admitted as 
a visitor. Her husband remained in El Salvador for approximately one month, continuing 
in his government employment. When he arrived in Canada with his children, the entire 
family claimed refugee status. 


Held: Applications having been allowed to proceed, applicants are determined to be 

Onvention refugees. Bizarre as this story is, the applicants were entirely credible 
witnesses. They testified that they believed the kidnapping incident to have been 
engineered by ORDEN, a military wing of the government that terrorizes and eliminates 
government opposition. There seems to be no other what may be called comparatively 
rational explanation of the kidnapping except that it was politically oriented and 
carried out by an arm of the government in El Salvador, presumably in order to force the 
applicants to leave the country. Inv chs comme xt. ait ISe STON Ncant,. tnat schey Nnad- no 
trouble obtaining their passports or leaving El Salvador. 


Coram: J.V. Scott (Chairman), G. Loiselle and R. Tremblay Case heard: Montreal, 
April, 28 and 29, 1980 Judgment ronounced: April’ 30, T9580 Reasons by: 
Jevemscort. (ims ENGtishsicc pps). Soncarnee in by Ge Loiselle and R. Tremblay Docket 

nose: 79-1140 and 79-1141 Counsel: J.P. Weldon, Barrister and Solicitor, for the 


applicants; M.A. Kulba, Esq., for the respondent. 


24.11 Leonel Eduardo Quinteros Hernandez 


REFUGEE - REDETERMINATION - PROCEDURE - NATURAL JUSTICE - RIGHT TO HEARING AND 
DISCLOSURE 


hey es 


PROCEDURE - NATURAL JUSTICE - RIGHT TO HEARING AND DISCLOSURE - REFUGEE - 
REDETERMINATION - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 70, 71 


The applicant, who claimed to be a Convention refugee, contended that denial of a 
hearing with full disclosure at the stage during which the Board decides if an 
application will be allowed to proceed was in breach of the rules of natural justice. 


Held: Application not allowed to proceed, applicant is determined not to be a 
Convention refugee. Section 70 of the Act affords the applicant the opportunity to 
making his case for acceptance as a refugee and sets out the procedure to be followed. 
Up to the point where an application is allowed to proceed, this is not an adversary 
process. There is no case against the applicant. The duty of the Board under s. 71 is 
clearly to determine if there shall be a hearing. It was surely not the intention of 
Parliament that a hearing be called to make that decision. Furthermore, the Board need 
not order production of all evidence considered by the Refugee Status Advisory 
Committee. The reasons for refusal given by the Minister relate only to the evidence 
included in the statement under oath made by the applicant. That document is part of 
the record. 


Martineau v. Matsqui Institution Disciplinary Board (No. 2) (1979) 106 D.L.R. (3d) 385 
CSeiGeGenls 


Coram: C.M. Campbell (Vice-Chairman), F. Glogowski and U. Benedetti Case heard: 


Vancouver, June 13, 1980 Judgment ronounced: June 13, 1980 Reasons by: 
CoM Campbell ytinaitng li shy. 6 eer concurred in by F. Glogowski and U. Benedetti 


Docket no.: 80-6192. 


24.12 Simon Gebréab 


REFUGEE - REDETERMINATION - FEAR PERSECUTION BY REASON OF RACE - ACCEPTED AS A REFUGEE 
IN A THIRD COUNTRY - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 2(1), 70 


The applicant, an Eritrean born in Ethiopia, claims to be a Convention refugee. As a 
result of the conflict between the Eritreans and Ethiopians, he fled Ethiopia in 1975 
and was accepted as a United Nations Convention refugee in Kenya- He lived in Kenya for 
over two years and then came to Canada as a student. He expressed fear that he may be 
sought by the Ethiopian military because he was a member of an Eritrean student 
association and because, having been shot at by the natives, he abandoned his post in a 
mandatory national campaign for the promotion of education and land reform. 


Held: Application not allowed to proceed, applicant is determined not to be a 
Convention refugee. The applicant lived in Nairobi, 700 miles from the Ethiopian 
border, for over two years without incident. Moreover, recognizing that he has been 
granted the status of Convention refugee in Kenya and is free to return there, the 
Board, following the decision of Boun-Leua, determines him not to be a Convention 
refugee in Canada as described in secion 2(1) of the Act. 


Boun-Leua, Kammy v. M.E.I. (F.C.A., no. A-578-79), Urie, Ryan, MacKay, June 17, 1980 
(not yet reported). 


Coram: C.M. Campbell (Vice-Chairman), U. Benedetti and D. Davey Case _ heard: 


ancouver, July 24, 1980 Judgment ronounced: UY eee OL. 0) Reasons by: 
C.M. Campbell (in English; 3pp.J, concurred in by E. Benedetti and D. Davey Docket 


no.: 80-6224. 


a 


24.13 Yui Wang Lau 


REFUGEE - REDETERMINATION - FEAR OF PERSECUTION FOR POLITICAL OPINIONS - POLITICAL 
ACTIVITIES see BY MERCENARY CONSIDERATIONS - IMMIGRATION ACT, 1976, S.C. 1976-77, 
GHIS2 0 SSeh 212/79 


The applicant, born in China, claimed to be a Convention refugee by reason of his 
political opinions and activities. While he was living in Taiwan, he became involved 
with a Colonel Lam who was attached to the Taiwanese Intelligence Services. He followed 
Lam to Hong Kong and obtained financial assistance from him in return for distributing 
subversive propaganda in Mainland China and gathering information for the Taiwanese 
Intelligence Services. 


Held: Application not allowed to proceed, applicant is determined not to be a 
Convention refugee. The applicant hired himself out as an underground agent operating 
for the Taiwanese in Mainland China when he needed money and for no other reason and any 
fear resulting from this activity is not covered in the definition of refugee as set out 
in section 2(1) of the Act. His motivation was mercenary. It was not in any way either 
philosophical or political. 


Coram: C.M. Campbell (Vice-Chairman), E. Benedetti and D. Davey Case heard: 


Vancouver, July 24, 1980 Judgment ronounced: UVa 9 SO Reasons by: 
C.M. Campbell (in English; 2 pp.), concurred in by U. Benedetti and D. Davey Docket 


no-: 80-6219. 


24.14 Hector Enrique Gonzales Ruz 


REFUGEE - REDETERMINATION - MEMBER OF A POLITICAL GROUP - IMMIGRATION ACT, 1976, S.C. 
1976=7747 C.2.52,- Se 170 


The applicant, a citizen of Chile, claimed to be a Convention refugee by reason of his 
membership in a political group, the Socialist party. He related several incidents of 
arrest and detention by the military. His employment involved selling merchandise from 
door-to-door and he complained the authorities did not let him work in peace. 


Held: Application not allowed to proceed, applicant is determined not to be a 
Convention refugee. The Board notes that numerous arrests were only for a period of a 
few hours and they all had to do with the applicant's authority to sell his merchandise 
in the streets from door-to-door. His political activities were very restricted and 
unlikely to cause him all the problems that he had later on. Although harassed by the 
authorities and arrested a dozen times, the applicant never attempted to find some other 
form of employment. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and C.M. Campbell Case heard: 
Toronto, September 2, 1980 Judgment pronounced: September 2, 1980 Reasons by: 
U. Benedetti (in English; 5 pp-), concurred in by A.B. Weselak and C.M. Campbell 
Docket no.: 80-9319. 


24.15 Ninko Dmitrovic v. Minister of Employment and Immigration 


DEPORTATION ORDER - APPELLANT REMAINING IN CANADA AFTER CEASING TO BE A VISITOR - 
SUBSEQUENTLY DETERMINED TO BE CONVENTION REFUGEE - WHETHER LAWFULLY IN CANADA - WHETHER 
RIGHT TO REMAIN IN CANADA - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 3(g), 
AID) (ib) er (2)te).: ahs 59,5) 72 


The appellant, born in Yugoslavia, had been granted refugee status in France, where 
he lived temporarily before entering Canada as a visitor. Prior to the expiry of his 
visitor's visa, he claimed refugee status but was told he must either leave the country 
to make that claim or overstay his visitor's visa and make the claim at the resulting 
inquiry. He accordingly allowed his visitor's status to expire. At the inquiry, he was 
found to be a person who had remained in Canada after ceasing to be a visitor. The 
appellant then claimed to be a Convention refugee and the hearing was adjourned. The 
Minister determined him to be a Convention refugee. The inquiry was resumed and the 
adjudicator issued a deportation order on the ground that the appellant had entered 
Canada as a visitor and had remained after ceasing to be a visitor. 


Held: Appeal allowed on legal grounds. When the appellant entered Canada, he brought 
with him a valid visitor's visa and was granted the status of visitor. The Minister 
then determined him to be a Convention refugee on the basis of his claim. The decision 
is retrospective. It is clear the appellant was a Convention refugee when he entered 
the country and the process has simply confirmed that circumstance. In accordance with 
section 4(2)(b) of the Act, the appellant was a Convention refugee lawfully in Canaa 
with the right to remain in Canada. This right continues so long as he remains a 
Convention refugee and is free of the prohibitions listed in section 4(2)(b). Section 
27(2)(e) of the Act, remaining in Canada after ceasing to be a visitor, is not one of 
those prohibitions. 


Counsel for the respondent argued that the appellant has refugee status in France and 
can return there. This is not an issue in the instant case. In any event, it is not a 
ground for deportation. 


F. Glogowski (dissenting) 

The adjudicator had no choice but, on the evidence before him, to find that the 
appellant was a person who failed to depart upon expiry of his visitor's visa. He had 
no alternative but to declare that the appellant, although being a Convention refugee, 
was not "lawfully" in Canada and therefore had no right to remain in Canada. 

Boun-Leua, Kammy v. M.E.I. (F.C.A., Now A-578-79), Urie, Ryan, MacKay, June 17, 1980 


(not yet reported); Major, Laszlo v. M.E.I. (I.A.B. 80-6053), Campbell, Hlady, Howard, 
November 10, 1980. 


Coram: C.M. Campbell (Vice-Chairman), G. Loiselle and F. Gloglowski (dissenting) 
Case heard: Vancouver, June 23, 1980 Judgment pronounced: September 17, 1980 
Reasons by: CoM. Campbell’ cin English: Vine ppels  aconcurred In thy BG. sbotsetre 
Dissenting reasons by: FF. Glogowski (in English; 5 pp.) Docket no.: 80-6094 
Counsel: D. McCrea, Fideicees and ‘Solicitor, ‘for the appellant.) debe Munny sSaeant or 


the respondent. 
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SPONSORSHIPS 


Bruneau-Budwal, Thérése v. Minister of Employment and Immigration 
Johnson, Barbara Patricia v. Minister of Employment and Immigration 
Menicucci, Mariuccia v. Minister of Employment and Immigration 
Grant, Ethel v. Minister of Employment and Immigration 

Moulic, Teresita Carrera v. Minister of Employment and Immigration 
Graham, Kathleen Elfreda v. Minister of Employment and Immigration 
Deol, Charanjit v. Minister of Employment and Immigration 

Khan, Denise Darlene v. Minister of Employment and Immigration 


REFUGEES 


Khan, Omar (aka Pirthipal Singh) 
Galleguillos (Mardones), Milton Ricardo 


DEPORTATION ORDERS 


Harb, Yosra Khalil v. Minister of Employment and Immigration 
D'Souza, Grace Euphrosyne v. Minister of Employment and Immigration 
D'Souza, Mohan Eugene v. Minister of Employment and Immigration 
Virgo, Wayne Hoyt v. Minister of Employment and Immigration 
Chaudhry, Iqbal Akhtar v. Minister of Employment and Immigration 


REMOVAL ORDER 
Medeiros, Manuel Custodio v. Minister of Employment and Immigration 
EVIDENCE 


Bruneau-Budwal, Thérése v. Minister of Employment and Immigration 
Moulic, Teresita Carrera v. Minister of Employment and Immigration 


PROCEDURE 
Menicucci, Mariuccia v. Minister of Employment and Immigration 
JURISDICTION OF BOARD 


Galleguillos (Mardones), Milton Ricardo 


25.1 Thérése Bruneau-Budwal v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE SEEKING TO COME INTO CANADA WITHOUT CONSENT OF MINISTER - 
COMPASSIONATE OR HUMANITARIAN CONSIDERATIONS - EVIDENCE - MEMORANDUM PREPARED BY 
OFFICIALS OF IMMIGRATION DEPARTMENT - WHETHER BOARD SHOULD PROPERLY CONSIDER SUCH 
EVIDENCE 


EVIDENCE - SPONSORSHIP - MEMORANDUM PREPARED BY OFFICIALS OF IMMIGRATION DEPARTMENT - 
WHETHER BOARD SHOULD PROPERLY CONSIDER SUCH EVIDENCE - IMMIGRATION ACT, 1976, S.C. 
T9FGATT CLS 2a SSUET SCENIC or Lier@ 


The appellant sponsored an application for permanent residence made by her spouse, which 
was refused because her spouse, having been deported from Canada was seeking to come 
into Canada without having obtained the consent of the Minister. At the hearing of the 
appeal, the Board had before it a memorandum on record prepared by officials of the 
Immigration Department. The question arose as to whether the Board should properly 
consider such evidence. 


Held: Appeal allowed on equitable grounds. The appellant testified that she had 
entered into the marriage of her own free will and wished to live with her spouse as man 
and wife. With respect to the propriety of considering the memorandum on record, it 
would seem to me to be difficult to ignore compietely such memoranda since they are an 
integral part of the record and in many cases, they are presented to the Minister as 
notices that could influence, in one way or another, the ultimate decision of the 
Minister. 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: 
Montreal, August 18, 1980 Judgment pronounced: August 18.) .hg9i80 Reasons by: 
J.-P. Houle (in French; 7 pp.), concurred in by R. Tremblay and G. Loiselle Docket 
no.: 79-1198 Counsel: H. Frumkim, Barrister and Solicitor, for the appellant; 


M.A. Kulba, Esq., for the respondent. 


Led Barbara Patricia Johnson v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE NOT MAINLY DEPENDENT UPON HER MOTHER FOR SUPPORT - DEFINITION OF 
"FAMILY" - SPONSOREE UNABLE TO SUPPORT HERSELF AND THOSE DEPENDENT UPON HER - DEFINITION 
OF “DEPENDANT” - WHETHER DEFINITION INCLUDES DEPENDANTS OF DEPENDANT - IMMIGRATION ACT, 
1976, S.C. 1976-77, C. 52, SS. 2(1), 3, 6(1), 19(1)(b), 79 - IMMIGRATION REGULATIONS, 
1978; SS. 2(1), 4c} 2601) 


The appellant sponsored the applications for permanent residence in Canada of her 
mother, brothers and sister. Her sister's application indicated she was under 
twenty-one at the date of her application and unmarried with two children. This 
application was refused on the grounds that the appellant's sister was not mainly 
dependent upon her mother for support as required by the definition of "family" in 
section 2(1) of the Act and also by virtue of the fact that there were reasonable 
grounds to believe she would be unable to support herself and those persons dependent 
upon her for support. 


Held: Appeal dismissed on legal and equitable grounds. The first ground of refusal is 
not valid. The definition of dependant is given in section 2(1) of the Regulations. 
The appellant's sister is an unmarried daughter under twenty-one years of age at the 
time of making her application for permanent residence, and is therefore an accompanying 
dependant of her mother. The present Immigration Act provides for the appellant's 
Sister to come as an accompanying dependant of her mother. It makes no provision for 
her two children. This) Vseparatton )/of) calimnothent, fromccner soni arene Sauls nnn nec t 
contravention of the stated objectives set out in section 3 of the Act. 


In considering the validity of the ground for refusal set out in section 19(1)(b) of the 
Act, we are looking at the ability of the appellant's sister to provide for her family 
of two infants as well as herself. Given her poor work history, her lack of skills and 
her family responsibilities, she would be extremely disadvantaged in the work force. 
There was no indication by the sponsor that she would provide permanent support for her 
sister and her two children over an extended period of time. The Board concludes there 
are reasonable grounds to believe that she will be unable or unwilling to support 
herself and those persons who are dependent on her for care and support. 


Moreover, the Board could not find ‘sufficient humanitarian and compassionate 
considerations to allow the appeal on these grounds. The appellant's sister is united 
with her children in Jamaica living in a larger family unit with an older sister and 
aunts, receiving support from several members of the family. There are no compelling 
humanitarian and compassionate considerations to justify a Board decision which would 
cause the separation of a mother from her two small children, ages four and one, for an 
indefinite period while she attempts to settle and establish herself in Canada. 


Grant ai tneluwes ots hobeii lok Dee ULOaIocene » WES@LAKS)) hisshaw,,-Suppays, October) 21,1980: 
Cardoni, Orazio v. M.E.I. (I1.A.B. 77-9453), Weselak, Petrie, Jaskula, March 6, 1978 (See 
CITC oeIN Om luca Osa Mammen 20s.) 979))¢ 


Coram: D. Davey (Vice-Chairman), U. Benedetti and G. Tisshaw Case heard: 
Toronto, November 18, 1980 Judgment pronounced: December 16, 1980 Reasons by: 
D. Davey (in English; 6 pp.), concurred in by U. Benedetti and G. Tisshaw Docket 
NO.: 79-9378 Counsel: JeA. House, Barrister and Solicitor, for the appellant; 


W.A. MacIntyre, Esq., for the respondent. 


25.3 Mariuccia Menicucci v. Minister of Employment and Immigration 


SPONSORSHIP - QUESTION OF JURISDICTION RAISED - PROCEDURE 


PROCEDURE - SPONSORSHIP - QUESTION OF JURISDICTION RAISED - IMMIGRATION ACT, 1976, S.C. 
h97TG=7 74 iC 67525. SS 09,1, 7,9 


The appellant had filed a form entitled "Sponsorship of application by a member of 
family class and undertaking of assistance" which in its body indicated that at that 
time the sponsoree was resident in Canada. Counsel for the respondent submitted that an 
appeal did not lie to the Board because the sponsoree had not applied for an immigrant 
visa abroad. In the course of his argument at the hearing, counsel for the appellant 
submitted that if a question of jurisdiction, such as that alleged by counsel for the 
respondent, was to be raised before the Board it should be by way of motion supported by 
an affidavit evidencing the facts upon which the motion was based. 


Held: Appeal dismissed. The Board rejects the submission of counsel for the appellant 
ase the wBoard y must, son) Les wowne initiatives, ftande its: jurisdiction within the vrecord of 
appeal. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and E. Teitelbaum Case heard: 
Toronto, September 3, 1980 Judgment pronounced: October 7, 1980 Reasons by: 
A.B. Weselak (in English; 2 pp-), concurred in by U. Benedetti and E. Teitelbaum 
Docket no.-: 80-9088 Counsel: R. Boraks, Barrister and Solicitor, for the appellant; 


W.A. MacIntyre, Esq., for the respondent. 


25.4 Ethel Grant v. Minister of Employment and Immigration 


SPONSORSHIP - MEMBER OF THE FAMILY CLASS - NOT MAINLY DEPENDENT ON SPONSOR FOR SUPPORT - 
DEFINITION OF FAMILY, MEMBER OF THE FAMILY CLASS - WHETHER PROPER DEFINITION USED - 
COMPASSIONATE OR HUMANITARIAN CONSIDERATIONS - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 
age ad 6 OD Pa: 


ee ie 


The application for permanent residence of the appellant's son was refused on the basis 
that he was not mainly dependent upon the appellant (sponsor) for support as required 
within the definition of "family" in section 2(1) of the Act. 


Held: Appeal allowed. The proper definition which should be considered in this 
instance is that of "member of the family class" as defined in section 2(1) of the Act. 
There is no reference made to dependency in this definition. The notice of refusal is 
therefore invalid. 


Moreover, such compassionate and humanitarian considerations exist as to warrant the 
granting of special relief. The appellant testified that she had seven children all of 
whom are in Canada, except for _the sponsoree who is in Jamaica. A mother/son 
relationship still exists between the two of them. 


Coram: A.B. Weselak (Vice-Chairman), G. Tisshaw and B.M. Suppa Case heard: Toronto, 
October 21, 1980 Judgment pronounced: October 21, 1980 Reasons by: A.B. Weselak 
Cin Eng 1s hs) Seep ee in by G. Tisshaw and B.M. Suppa ocket no: /9-9322 
Counsel: D.M. Greenbaum, OCs “forthe: Gappel Pants: / UWP tamseemesas, store tte 
respondent. 


25.5 Teresita Carrera Moulic v. Minister of Employment and Immigration 


SPONSORSHIP - GROUNDS OF REFUSAL - REFUSAL IN GENERAL TERMS - RELATIONSHIP OF SPONSOREES 
- EVIDENCE - OFFICIAL DOCUMENTS CONFLICTING 


EVIDENCE - OFFICIAL DOCUMENTS CONFLICTING - SPONSORSHIP - RELATIONSHIP OF SPONSOREES - 
IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, S. 79 


The appellant sponsored the application for permanent residence of her parents and 
accompanying family members. It was refused on the basis that the information submitted 
failed to substantiate the appellant's relationship to her parents. The appellant was 
born in a small village in the; Philippines. Filed itn the records was "aycertificate or 
baptism showing that she was the legitimate child of Andres Carrera and Genoveva 
Santiago. On his Form 0S8, the sponsoree claiming to be the appellant's father lists 
these same individuals as his own parents. The appellant testified that when she was 
born a sickly child her parents followed the local custom of selling her to drive away 
evil spirits. She claimed to have been sold to her grandparents. While she was still 
residing there, a court in the Philippines granted the appellant's petition to amend her 
birth records to indicate the sponsorees as being her parents. 


At the hearing, a preliminary question regarding the validity of the refusal was raised, 
in that the refusal did not refer to a specific section of the Immigration Act, 1976. 


Held: Appeal dismissed. While the refusal letter does not quote a specific section of 
the Act, it is clear that the sponsor knows the case she has to meet, that is, that she 
has to establish the validity of her relationship to her claimed parents. 


The appellant seemed a credible witness and her petition to change her birth records was 
made before she left the Philippines and years before her sponsorship application. On 
the other hand, the Board has the application for permanent residence of the sponsoree 
who claims to be her father, showing that he is an educated man with fifteen years of 
schoolinge A man of education is usually less susceptible to the superstitions of the 
locality. The church document states that the sponsor is the legitimate daughter of the 
persons she now alleges to be her grandparents. Would the Roman Catholic parish falsify 
their records in support of a local superstition? Furthermore, the court in the 
Philippines did not deal with who were the appellant's legitimate parents. The court 
agreed to the change in the records on the basis that there was no prejudice to a third 
party. 


Fortier-Pierre, Huguette v. M.E.I. (1.A.B. 78-1067), Glogowski, Houle, Tremblay, 
February 7, 1979 (See CLIC, No. 4.13, Sune .29, 1979). Singh, Gurdev y. MeE.1.. (LAB. 
79-9127), Weselak, Benedetti, Teitelbaum, September 10, 1979 (See CLIC, No. 12.3, 
February 25, 1980). 


Lay. ae 


Coram: D. Davey (Vice-Chairman), E. Teitelbaum and G. Tisshaw Case heard: Toronto, 
October 28, 1980 Judgment pronounced: October 28, 1980 Reasons by: D. Davey (in 
English; 5pp.), concurred in by E. Teitelbaum and G. Tisshaw Docket no.: 80-9027 


Counsel: G. Lalonde, Esq., for the appellant; W.A. MacIntyre, Esq., for the respondent. 


25.6 Kathleen Elfreda Graham v. Minister of Employment and Immigration 


SPONSORSHIP - ADMISSION OF SPONSOREES WOULD CAUSE EXCESSIVE DEMANDS ON HEALTH SERVICES - 
MEDICAL CERTIFICATE COMPLIED WITH IMMIGRATION REGULATIONS, PART I (revoked) - REFUSAL 
BASED ON REQUIREMENTS OF IMMIGRATION ACT, 1976 - WHETHER REFUSAL VALID - COMPASSIONATE 
OR HUMANITARIAN CONSIDERATIONS - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 
19(1)(a)(ii), 79 - IMMIGRATION REGULATIONS, PART I (revoked) 


The appellant sponsored an application for permanent residence made by her parents. It 
was refused on the basis that their admission would cause excessive demands on health 
services. The legality of the refusal letter was contested in that it stated the 
sponsor's parents had been certified by the immigration medical services pursuant to 
section 19(1)(a)(ii) of the Immigration Act, 1976, which requires the opinion of a 
medical officer to be concurred in by at least one other medical officer, yet the 
refusal was based on a medical certificate which had been signed by one medical officer 
only, in accordance with the Immigration Regulations, Part I, then in force but revoked 
prior to the date of the refusal letter. 


Held: Appeal allowed on legal and equitable grounds. The refusal letter referred to 
section 19(1)(a)(ii) of the Immigration Act, 1976, which requires the opinion of a 
medical officer to be concurred in by at least one other medical officer. Lease clear 
from the evidence that the opinion of the medical officer was not concurred in by at 
least one other medical officer and therefore the refusal letter is defective. 


Moreover, the Board took into consideration the fact that the appellant's mother is 
seventy-six years of age, her father is seventy-four, and their closest relative in 
Jamaica iS a cousin who resides thirty-two miles away. They also appear to have the 
financial support of not only the sponsor and her husband but of all their other 
children residing in the United States. By residing in Canada, they will be able to see 
their children and grandchildren more often. 


Coram: D. Davey (Vice-Chairman), U. Benedetti and G. Tisshaw Case heard: Toronto, 
November 17, 1980 Judgment pronounced: November 17, 1980 Reasons by: U. Benedetti 
Cin English;- 5 *pp?), concurred tn by’ D. Daveyl and G. Tisshaw Docket noe: 79-9403 


Counsel: R. Whitemoor, Barrister and Solicitor, for the appellant; L. Williams, Esq., 
or the respondent. 


25.7 Charanjit Deol v. Minister of Employment and Immigration 


SPONSORSHIP - REFUSAL OF SPONSORED APPLICATION FOR LANDING - REFUSAL LETTER SENT TO 
PERSON SPONSORED BUT NOT TO SPONSOR - WHETHER VALID REFUSAL - TRANSITIONAL - REASONS FOR 
REFUSAL BASED ON IMMIGRATION ACT, 1952 (repealed) - IMMIGRATION ACT, R.S.C. 1970, C. I-2 
(repealed), S. 5(t) - IMMIGRATION REGULATIONS, PART I (revoked), S. 36 - IMMIGRATION 
ACT, 1976, S.C. 1976-77, C. 52, S. 79(1) - IMMIGRATION APPEAL BOARD RULES, 1978, RULE 
7 


The appellant, a Canadian citizen, sponsored an application for landing made by his 
parents and brothers pursuant to the Immigration Act, 1952 (repealed). There was no 
evidence in the record of a letter of refusal having been sent to the sponsor but the 
sponsor's father was sent a letter refusing his application on the basis that he had not 
submitted satisfactory evidence to establish that he had reached the age of sixty, as 
required by the Immigration Act, 1952. This refusal was dated after the coming into 
force of the Immigration Act, 1976. 


Held: Appeal allowed. The appellant testified that he was informed of the refusal ina 
letter from his father. There is no requirement in the Immigration Act, 1976 as to how 
the sponsor shall be informed. Therefore, the requirements of section 79 of the Act and 
Rule 17 of the Immigration Appeal Board Rules, 1978 have been met. However, a refusal 
made subsequent to the proclamation of the Immigration Act, 1976 but based on the 
provisions of the Immigration Act, 1952 is a nullity. 


Mangat, Rajdevinder Singh v. M.E.I. (1.A.B. 78-6163), Scott, Campbell, Glogowski, May 
30, 1979 (See CLIC S) No. 92520) November 26, 1979)3 (ChauklaviAjalyoneelniv a Maro tee nie aoe 
79-6008), Campbell, Glogowski, Loiselle, September 21, 1979; Sidhu, Mohinder Kaur vy. 
MeEsl. “ODSASB. 78-6146) 0) Campbell 7 Glagowsk ly) Tremblay ivuly eel oven (oeer CE hs winG. 
9.6, November 26, 1979). 


Coram: D. Davey (Vice-Chairman), E. Teitelbaum and B.M. Suppa Case heard: Toronto, 
vecember 1, 1980 Judgment pronounced: December 1, 1980 Reasons by: D. Davey (in 
English; 3 pp.), concurred in by E. Teitelbaum and B.M. Suppa Docket no.: 79-9429 


Counsel: R.N. Sharma, Barrister and Solicitor, for the appellant; W.A. MacIntyre, Esq., 
for the respondent. 


25.8 Denise Darlene Khan v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE OUTSIDE CANADA - ARRANGED MARRIAGE PERFORMED OUTSIDE CANADA - 
MARRIAGE TO SPONSOR NOT BONA FIDE - WHETHER VALID GROUND OF REFUSAL - IMMIGRATION ACT, 
1976, S.C. 1976-77, C. 52, SS. 9(4), 19(2)(d), 79 - IMMIGRATION REGULATIONS, 1978, S. 
6(1)(a) 


The appellant sponsored an application for permanent residence of her husband, which was 
refused on the basis that he had failed to establish that his marriage to the appellant 
was bona fide. 


Held: Appeal allowed. Nowhere in the Immigration Act, 1976 or the Immigration 
Regulations, 1978 is the fact that a person has failed to establish that his marriage is 
bona fide a prohibition for entry to Canada. 


Coram: A.B. Weselak (Vice-Chairman), D. Davey and U. Benedetti Case heard: Toronto, 
December 10, 1980 Judgment ronounced: December 10, 1980 Reasons _ by: 
A.B. Weselak (in English; 2 pp.), concurred in by D. Davey and U. Benedetti Docket 
no.: 79-9357 Counsel: Re. Sharma, Barrister and Solicitor, for the appellant; 


J.D. Taylor, Esq., for the respondent. 


25.9 Omar Khan (aka Pirthipal Singh) 


REFUGEE - REDETERMINATION - FEAR OF PERSECUTION BY REASON OF RACE AND POLITICAL AFFAIRS 
- DIFFICULTIES RESULTED FROM OBLIGATIONS DUE TO POLITICAL PATRONAGE - IMMIGRATION ACT, 
1976, S.C. 1976-77, C. 52, S. 70 


The applicant is a citizen of Guyana, of East Indian ancestry. He was active in the 
People's Progressive Party, to which most people of East Indian background belonged but 
he later joined the People's National Congress Party, to which the Negro population 
belonged, for the express purpose of making himself available for government contract 
work. He was then approached by the National Congress Party chairman to make a 
contribution to the Party which he was willing but unable to make. He was beaten up by 
a group of blacks which included the Party chairman apparently because of his failure to 
make the requested contribution. His passport was in the name of Pirthipal Singh as he 
was fearful a passport would have been denied him had he applied under his legal name. 
He claimed to be a refugee on the basis of his race and his political affairs. 


Held: Application not allowed to proceed, applicant is determined not to be a 
Convention refugee. The applicant has established in his evidence that East Indians in 
Guyana who function within the economy of their own group have no difficulty and indeed 
for a time he was able to do so. He joined the People's National Congress Party for the 
sole purpose of gaining economic advantage. As a direct result of this decision he has 
had difficulties. The difficulties flow from his failure to meet his obligations ina 
vicious system of political patronage into which he entered freely, willingly and 
selfishly. 


Coram: C.M. Campbell (Vice-Chairman), U. Benedetti and D. Davey Case heard: 


Vancouver, July 24, 1980 Judgment ronounced: July 24, 1980 Reasons by: 
C.M. Campbell (in English; 3 pp.), concurred in by U. Benedetti and D. Davey Docket 
NOs 2 OU —Oi2i23'. 


25.10 Milton Ricardo Galleguillos (Mardones ) 


REFUGEE - REDETERMINATION - APPLICATION DID NOT INCLUDE TRANSCRIPT OF EXAMINATION UNDER 
OATH - AFFIDAVIT BY COUNSEL FOR APPLICANT THAT TRANSCRIPT HAD BEEN DULY SERVED - WHETHER 
TO ALLOW LATE FILING OF TRANSCRIPT 


JURISDICTION OF BOARD - REFUGEE - REDETERMINATION - APPLICATION DID NOT INCLUDE 
TRANSCRIPT OF EXAMINATION UNDER OATH - WHETHER TO ALLOW LATE FILING OF TRANSCRIPT - 
IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 45(5), 70(1), (2) 


The applicant, a citizen of Chile, claimed to be a Convention refugee. When his 
application was received by the Board, it did not include a transcript of the 
examination under oath as prescribed by section 70(2) of the Immigration Act, 1976. 
Counsel for the applicant stated in a letter supported by affidavit that the application 
which he had served on an immigration officer was accompanied by all the required 
documents including a copy of the examination under oath. In a statutory declaration, 
the immigration officer admitted having been served with certain documents by 
applicant's counsel but did not describe the documents in detail. A preliminary issue 
arose as to whether the Board could accept the late filing of the examination under 
oath. 


Held: As the immigration officer did not state categorically that he was not served 
With the examination under oath and as, according to the affidavit of counsel for the 
applicant, a copy of the examination under oath had been served on the immigration 
officer, the Board decided to accept the late filing of a copy of the examination under 
oath to enable the applicant to perfect his application. 


Coram: C.M. Campbell (Vice-Chairman), U. Benedetti and B.M. Suppa Case heard: 
Toronto, November 19, 1980 Judgment pronounced: November 19, 1980 Reasons by: 
U. Benedetti (in English; 7 pp-), concurred in by C.M. Campbell and B.M. Suppa Docket 
no-: 80-9363. 


25.11 Yosra Khalil Harb v. Minister of Employment and Immigration 


DEPORTATION ORDER - PERMANENT RESIDENT - CONVICTED OF CRIMINAL OFFENCE IN ENGLAND - 
OFFENCE OF IMPORTATION OF A CONTROLLED DRUG - WHETHER EQUIVALENT OFFENCE UNDER ACT OF 
PARLIAMENT OF CANADA - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 19(1)(c), 
27(1)(a), 72(1) - CUSTOMS AND EXCISE ACT, 1952 (U.K.), S. 304, AS AMENDED BY MISUSE OF 
DRUGS ACT, 1971 (U.K.), S.~ 26 - NARCOTIC CONTROL ACT, R.S.C. 1970, C. N-1, S. 5 


The appellant, a permanent resident of Canada, was ordered deported following her 
conviction, while travelling abroad, pursuant to section 304 of the Customs and Excise 
Act, 1952 (U.K.), aS amended by section 26 of the Misuse of Drugs Act, 1971 (U.K.). The 
adjudicator found that the conviction under that section constituted an offence 
equivalent to that set out in section 5 of the Narcotic Control Act. 


Held: Appeal dismissed. Although the relevant law of the U.K. was never strictly 
proved, it is sufficiently paraphrased in the charge on indictment of which the 
appellant was convicted. The appellant was convicted of "fraudulent evasion of the 
prohibition on the importation of a controlled drug" - namely cannabis resin. This is 
clearly equivalent to importing a "narcotic" - a substance included in the schedule to 
the Narcotic Control Act, where cannabis resin is found in section 3. The deportation 
order is therefore in accordance with the law. 


Brannson,. Shane Gregory ve. MeEuls/o(F.GoA. sno. A=213-80),. Ryans Uriexakel ly. dune 5, 
1980 (not yet reported). 


Coram: J.V. Scott (Chairman), U. Benedetti and E. Teitelbaum Case heard: Halifax, 
September 23, 1980 Judgment ronounced: September 24, 1980 Reasons by: 
JeVie USCObt Ciincenign tisieyes aie concurred in by U. Benedetti and E. Teitelbaum Docket 
no.: 80-3020 Counsel: E. Chambers and W. Powroz, Barristers and Solicitors, for the 
appellant; W. Bernhardt, Esq., for the respondent. 


eh eiliz Grace Euphrosyne D'Souza v. Minister of Employment and Immigration 
Mohan Eugene D'Souza v. Minister of Employment and Immigration 


DEPORTATION ORDERS - PERMANENT RESIDENTS - GRANTED LANDING BY REASON’ OF 
MISREPRESENTATION OF A MATERIAL FACT - MISREPRESENTATION MADE BY ONE APPELLANT ONLY - 
WHETHER FACT MATERIAL - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 27(1)(e), 72 - 
IMMIGRATION REGULATIONS, 1978, S. 2(1) 


The female appellant was granted landing on the same day as her son (the male 
appellant), who was admitted to Canada as the accompanying dependant of his mother. In 
her application for permanent residence, the female appellant had completed the section 
requiring a listing of children under eighteen years of age with the initials "N/A". 
Four months after her arrival in Canada, she took steps to sponsor a younger son's 
admission to Canada. At this time, she advised the immigration authorities that she had 
four children under eighteen years of age who had not been listed on her application. 
Both she and her son were ordered deported on the ground that they had been granted 
landing by reason of misrepresentation of a material fact. Her son had filed his own 
application for permanent residence in which there was no misrepresentation. The 
appellants' contest to the legality of the deportation orders was based on the 
interpretation of “material fact", the materiality of the non-disclosure of the four 
children. 


Held: Appeals dismissed. Both deportation orders are valid. In previous decisions of 
the Board, non-disclosure of children has been held to be material. The male appellant 
came to Canada as an accompanying dependant. Being over eighteen years of age at the 
time of his mother's application for permanent residence in Canada, he was not included 
in her application and filed his own application as required. He was landed as 
accompanying his mother, who failed to disclose the existence of four other children 
under eighteen years of age, a material fact. He was therefore granted landing by 
reason of misrepresentation of a material fact exercised by another person. 


With respect to their appeal on equitable grounds, counsel for the appellants attempted 
to show there was no element of purposeful deception. I am not entirely convinced. The 
Board cannot find such considerations as would warrant the granting of special relief. 


M.M.[. ve Brooks’ [1974] S.COR: 850; Headlam ve MOMeL. > Me lSAl Cos 1407149: vAndersony: ola 
Loretta ‘vac MeMel. (1.A.Be"77-9137)5. Petrie, Benedetti<, Tisshaws August) 310 1.977e.sRe1d, 
Elrode Alfanso v. M.E.I. (1.A.B. 78-9170), Weselak, Benedetti, Davey, February 15, 1979 
(See, CLIC, No. 6.20, August 24,) 1979). Ebanks.) Barbara .Bliinora Ve oMeMel icin pen ean Gs 
A-559-76), Jackett, Urie, MacKay, January 11, 1977 (not yet reported); Tzemanakis v. 
Mic Mieplistmnco a lie Ave) Creme 1ON/e1LOrore 


BB be: 


Coram: D. Davey (Vice-Chairman), B.M. Suppa and G. Tisshaw Case heard: Toronto, 
September 30, 1980 Judgment pronounced: September 30, 1980 Reasons by: 0D. Davey 
(in English; 7 pp.), concurred in by G. Tisshaw and B.M. Suppa Docket no.: 79-9471, 
79-946] Counsel: Moepoyach, barrister) and sSolicitor, ©fors the, appellants; 


W.A. MacIntyre, ESq-, for the respondent. 


yA. 1s) Wayne Hoyt Virgo v. Minister of Employment and Immigration 
DEPORTATION ORDER - PERMANENT RESIDENT - APPELLANT GRANTED LANDING AT AGE TEN - 


SUBSEQUENT DEPARTURE WITH PARENTS - WHETHER ABANDONED PERMANENT RESIDENCE - INTENTION - 
IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 20(1), 24, 27(2)(e), 72 


The appellant, a citizen of Jamaica, first entered Canada at the age of ten as a 
non-immigrant, joining his parents in Canada and he was thereafter landed. Three years 
later he returned to Jamaica with his family. He remained there for seven and one half 
years then returned to Canada and was admitted as a visitor. He was then ordered 
deported for having remained in Canada after ceasing to be a visitor. The appellant 
alleged that he had not ceased to be a permanent resident as he did not leave Canada 
with the intention of abandoning Canada as his place of permanent residence. 


Held: Appeal dismissed. The appellant was taken back to Jamaica by his parents before 
reaching the age of fourteen. He did not voluntarily abandon Canada as his place of 
permanent residence; being a minor he was not capable in law of making a decision to 
leave Canada voluntarily. It is not necessary to examine the intent of the appellant's 
parents at the time of their return to Jamaica. We have only to look at the intent of 
the appellant when he became of sufficient age to form an intent. The appellant claimed 
that it was always his intention to come back to Canada but his actions do not confirm 
his claimed intention. About five months before returning to Canada he applied for 
admission to a two year course to qualify him to be a certified teacher in Jamaica but 
he was not accepted. This action is not consistent with a desire to return to live 
permanently in Canada. The appellant's visitor's record was signed by him admitting him 
aS maduaVil Sul) cOll. He did not form an intent to establish residence in Canada on reaching 
the age of fourteen and exercise that intent at the first opportunity. Not being a 
permanent resident, he has no appeal pursuant to section 72 of the Act. 


D'Souza, Troy Anthony v. M.E.I. (1.A.B. 79-9012), Davey, Teitelbaum, Tisshaw, October 8, 
1980; Fryer v. MoM.I. 5 TSA.C. 159/166; Wittkamper v. M.MeI. 6 IT.A.C. 369/373; Vincenti 
ve. M.M.I. [1978] 1 F.C. 45; Wynia, John v. M.M.I. (1-A.B. 69-1001), Weselak, Glogowski, 
Byrne, August 11, 1970. 


Coram: D. Davey (Vice-Chairman), G. Tisshaw and B.M. Suppa Case heard: Toronto, 
September 30, 1980 Judgment pronounced: September 30, 1980 Reasons by: D. Davey 
(in English; 10 pp.), concurred in by G. Tisshaw and B.M. Suppa Docket no.: 80-9132 
Counsel: R. Bailey, Esq-., for the appellant; J.D. Taylor, Esq., for the respondent. 


25-14 Iqbal Akhtar Chaudhry v. Minister of Employment and Immigration 


DEPORTATION ORDER - PERMANENT RESIDENT - GRANTED LANDING BY REASON OF FRAUDULENT OR 
IMPROPER MEANS OR MISREPRESENTATION OF A MATERIAL FACT - NON-COMPLIANCE WITH REGULATIONS 
BY ADJUDICATOR AT INQUIRY - WHETHER ADJUDICATOR THEREBY LOST JURISDICTION - IMMIGRATION 
ACT, 1976, S.C. 1976-77, C. 52, SS. 27(1)(e), 72 - IMMIGRATION REGULATIONS, 1978, SS. 
27(2)(b), 29(1)(a), 29(2) 


The appellant, a permanent resident, was ordered deported on the basis that he had been 
granted landing by reason of fraudulent and improper means and misrepresentation of a 
material fact. At the hearing of the appeal, counsel for the appellant contended that 
the adjudicator had lost jurisdiction at the inquiry because he had not complied with 
certain provisions of the Immigration Regulations, 1978. At the outset of the inquiry a 
report dated August 23, 1979 was filed together with the direction for inquiry. The 
inquiry was adjourned and then resumed at which time a further report dated May 23, 1979 
was filed. 


Held: Appeal allowed. The direction for inquiry was signed as a result of the report 
dated May 23, 1979. The report which was made available to the subject of the inquiry 
was the report dated August 23, 1979 which was not the report upon which the officer 
signing the direction had acted. - Therefore, there was non-compliance with section 
27(2)(b) of the Regulations. Section 29(1)(a) of the Regulations requires that the copy 
of the direction and a copy of the report on the basis of which the direction was made 
be filed at the inquiry. The report of August 23rd was filed, which was not the report 
upon which the direction was based. Therefore, there was non-compliance with this 
regulation as well. Furthermore, an examination of the minutes of the inquiry reveals 
that the subject of the inquiry was never expressly informed of the allegations made 
against him, contrary to the requirements of section 29(2) of the Regulations. 


The foregoing regulations are mandatory and must be complied with in order to vest 
jurisdiction in the adjudicator to conduct the inquiry. The filing of the report dated 
May 23, 1979 after the inquiry had proceeded on adjournment does not cure this default. 
The adjudicator had proceeded with the inquiry without acquiring jurisdiction. 


Coram: A.B. Weselak (Vice-Chairman), E. Teitelbaum and B.M. Suppa Case heard: 
Toronto, November 18, 1980 Judgment pronounced: November 28, 1980 Reasons by: 
A.B. Weselak (in English; 7 pp.), concurred in by E. Teitelbaum and B.M. Suppa Docket 
no-: 80-9035 Counsel: P. Copeland, Barrister and Solicitor, for the appellant; 


JoD. Taylor, Esq. forvthe respondent. 


25.15 Manuel Custodio Medeiros v. Minister of Employment and Immigration 


REMOVAL ORDER - EXCLUSION ORDER - NOT IN POSSESSION OF A VISA AT PORT OF ENTRY - WHETHER 
RETURNING RESIDENT - INTENTION - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 9(1), 
19(2)(d), 24, 32(5)(b), 72 


The appellant, a citizen of Portugal, returning to Canada after a seven-month absence in 
Portugal, was ordered excluded on the basis that he was not in possession of a visa when 
he presented himself at a port of entry in Canada. He alleged that he was a returning 
resident and therefore did not require a visa upon returning to Canada. He first came 
to Canada in 1957 as a landed immigrant. On numerous occasions he returned for 
protracted periods to Portugal where his daughters and his wife have always lived. When 
he first came to Canada his intention was to make enough money to return to Portugal and 
buy a house where he and his family would live permanently. After ten years in Canada, 
he decided he preferred to live here and he persuaded his wife to come to Canada. 
However, she soon left to go home to Portugal. Despite assertions that his wife and 
younger daughter are prepared to make their home in Canada, they made no enquiries about 
applying for permanent residence. 


Held: Appeal dismissed. The appellant has been in Canada on and off for twenty-three 
years and did not make a single gesture to indicate his interest in making Canada his 
permanent home. With his Canadian earnings he bought property in Portugal. He did not 
settle in any one spot in Canada during his working life in the Northwest Territories. 
His actions were clearly those of a person with no intention of making his life in 
Canada permanent. 


Coram: D. Davey (Vice-Chairman), E. Teitelbaum and G. Tisshaw Case heard: Toronto, 


November 24, 1980 Judgment ronounced: November 25, 1980 Reasons by: Ee 
Teitelbaum (in English; 4 pp.), concurred in by D. Davey and G. Tisshaw Docket no.: 
80-9218 Counsel: Ro sBombaer;s Barrister and Solicitonsnonmeene appellant; W.A. 
MacIntyre, Esq-, for the respondent. 
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SPONSORSHIPS 


Singh, Ajit v. Minister of Employment and Immigration 

Ahuja, Birinder Singh v. Minister of Employment and Immigration 
Santos, Rosa Pita Carinha v. Minister of Employment and Immigration 
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Gouveia, Beatriz v. Minister of Employment and Immigration 

Foster, Johanna v. Minister of Employment and Immigration 

Bernard, Avis May v. Minister of Employment and Immigration 


REFUGEES 


Miranda-Cuellar, Jesus Antonio v. Minister of Employment and 
Immigration 

De Miranda, Sonia Marina v. Minister of Employment and Immigration 
Barros-Marsh, Maryan v. Minister of Employment and Immigration 
Jankowski, Lech 


DEPORTATION ORDERS 


Issighos, Konstantinos ve Minister of Employment and Immigration 
Daniels, William v. Minister of Employment and Immigration 
Tari, Raffaele v. Minister of Employment and Immigration 


REMOVAL ORDER 
Alsadi, Mohamad Naser v. Minister of Employment and Immigration 
EVIDENCE 
Singh, Ajit v. Minister of Employment and Immigration 
JURISDICTION OF BOARD 


Kundan, Harjinder Singh v. Minister of Employment and Immigration 
Foster, Johanna ve. Minister of Employment and Immigration 
Barros-Marsh, Maryan v. Minister of Employment and Immigration 
Alsadi, Mohamad Naser v. Minister of Employment and Immigration 


PROCEDURE 


Walker, Leonora ve Minister of Employment and Immigration 
Gouveia, Beatriz v. Minister of Employment and Immigration 


MOTIONS 


Foster, Johanna v. Minister of Employment and Immigration 
Barros-Marsh, Maryan v. Minister of Employment and Immigration 


26.1 Ajit Singh v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE REFUSED ON MEDICAL GROUNDS - TRANSITIONAL - REFUSAL BASED ON 
IMMIGRATION ACT, R.S.C. 1970, C. I-2 (repealed) - WHETHER VALID REFUSAL - COMPASSIONATE 
OR HUMANITARIAN CONSIDERATIONS © 


EVIDENCE - SPONSORSHIP - REFUSAL BASED ON MEDICAL GROUNDS - PRODUCTION OF MEDICAL REPORT 
AT HEARING - WHETHER MEDICAL REPORT ADMISSIBLE - IMMIGRATION ACT, R.S.C. 1970,4C. I-2 
(repealed), S.- 5(c) - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 3(c), 19(1)(a)(i), 
(ii), 79 - IMMIGRATION APPEAL BOARD RULES, 1978, RULE 31(2) (a) 


The appellant sponsored the applications for landing made by his father, mother and 
brother. The father was refused and by letter dated April 13, 1978 (three days 
following the proclamation of the Immigration Act, 1976) the sponsor was jnformed of the 
grounds for refusal, namely, that his father was a member of the prohibited class 
described jin section 5(c) of the Immigration Act, R.S.C. 1970, c. I-2 (repealed), in 
that he was physically defective and had no means of support to prevent his becoming a 
public charge. 


Held: Appeal allowed jin equity. The refusal was based on medical grounds, that the 
appellant's father is suffering from chronic bronchitis and cataracts. The Board has 
held that one must apply a regulation in force at the date a sponsored application is 
made rather than an amendment in effect after the application is made but before it is 
finally dealt with. The refusal is valid in law. The appellant produced a medical 
report at the hearing in an attempt to prove that his father's condition had improved. 
This document was not admissible as it was not supported by affidavit or statutory 
declaration as required by Rule 31(2)(a) of the Immigration Appeal Board Rules, 1978. 


However, with respect to equitable considerations, the appellant is gainfully employed 
and has a home where he intends to look after his parents. His intentions are in 
accordance with one of the objectives of the Immigration Act, 1976, to facilitate the 
reunion in Canada of Canadian citizens with their close relatives from abroad. 


R. Tremblay (dissenting) 


The refusal letter should have been made under section 19(1)(a)(i) or (ii) of the 
Immigration Act, 1976 which came into force on April 10, 1978. Furthermore, the medical 
report is not concurred in by any other medical officer. I would allow the appeal in 
law. As far as equity is concerned, I cannot find humanitarian reasons to allow the 
appeal. If the father's health has not improved, it is certainly not the purpose of the 
law to impose a burden on Canadian society. The welfare of Canadians should prevail 
over the admission of sick relatives who may require extensive medical care and may 
endanger the health of Canadian citizens. This is in keeping with the words "... to 
promote the ... interests of Canada..." in section 3 of the Act. 


Monton, Cesario E. v. MsE.I. (1.A.B. 78-6133), Scott, Campbell, Teitelbaum, October 25, 
1978 (See CLIC, No. 3.16, May 28, 1979). 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay (dissenting) and G. Lojselle Case - 
heard: Montreal, September 4, 1980 Judgment ronounced: September 4, 1980 
Reasons by: J.-P. Houle (in French; 5 pp.), concurred tn by G. Loiselle Dissenting 
reasons by: R. Tremblay (in English; 2 pp.) Docket no.: 78-1099 Counsel: 


H. Frumkin, Barrister and Solicitor, for the appellant; M.A. Kulba, Esq., for the 
respondent. 


26.2 Birinder Singh Ahuja v. Minister of Emptoyment and Immigration 


SPONSORSHIP - MEMBER OF THE FAMILY CLASS - WHETHER STEPMOTHER WITHIN FAMILY CLASS - 
Saha 4 cis wee 1976, S.C. 1976-77, C. 52, S. 79 - IMMIGRATION REGULATIONS, 1978, SS. 
> 4, 5(1 


The appellant sponsored the applications for landing made by his stepmother and her 
dependant, an adopted son, the appellant's stepbrother. The Immigration officials 
accepted the claimed relationship between the appellant and his stepmother and were 
prepared to recommend her admission to Canada by order jin council. They were not 
prepared, however, to recognize the legality of the adoption of the appellant's 
stepbrother, and they refused him on the basis that there was no satisfactory evidence 
to prove he was a legally adopted son. The sponsor appealed the refusal. 


Held: Appeal dismissed. The stepbrother of the appellant, if legally adopted, j 
"dependant" within the meaning of the definition in section 21;) oF aie Peqaeene. 
However, the initial problem is whether the appellant's stepmother is a “member of the 
family class" as defined in section 4 of the Regulations. Although, in Re Gill and 
Me-E.I., the word "father" was held to include both a natural and legitimate father, 
there is a blood relationship between a natural father and illegitimate child but there 
is no blood relationship between a stepmother and stepchild. "Mother" jis not defined in 
the Regulations, nor is there any indication that stepmother is to be included - quite 
the contrary, (since son, os germmed as “the issue ofa, marriage «..", “the dsstier of. a 
woman ..." or “adopted before the age of thirteen". The stepmother is therefore not a 
member of the family classe The appellant's stepbrother can only be admitted if he is 
the dependant of a member of the family class and, even assuming the legality of the 
adoption, his adoptive mother is not a member of the family class. 


Re es at Meets (1979) M102 Dele Rated pesed a UeG. A) s ReuRuther ford? «(L9t7) .40.OeleR. 
266 (S.C.). 


Coram: JeVe, Scott (Chaitmanjicniws) Hlady sand’ <B.. Howard Case heard: Ottawa, 
November 3, 1980 Judgment pronounced: November 6 9 '8i0 Reasons by: J.V. Scott 
(in English; 3 pp.), concurred in by W. Hlady and B. Howard Docket no.: 80-3006 


Counsel: S. Leikin, Barrister and Solicitor, for the appellant; W. Bernhardt, Esq., for 
the respondent. 


26.3 Rosa Pita Carinha Santos v. Minister of Employment and Immigration 


SPONSORSHIP - ADMISSION OF PERSON SPONSORED WOULD CAUSE EXCESSIVE DEMANDS ON HEALTH 
SERVICES - MEDICAL REPORTS BASED ON IMMIGRATION ACT, R.S.C. 1970 (repealed) - REFUSAL 
MADE PURSUANT TO IMMIGRATION ACT, 1976 - SUBSEQUENT MEDICAL REPORTS PREPARED FOLLOWING 
REFUSAL - WHETHER REFUSAL VALID - IMMIGRATION ACT, R.S.C. 1970, C. I-2, S. 5 (repealed) 
- IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 19(1)(a)(ii), 79 


The appellant sponsored the application for admission to Canada as permanent residents 
of her mother and brother. The brother was refused, pursuant to the Immigration Act, 
1976, on the ground that his admission would cause excessive demands on health 
services. The appellant alleged the refusal was not valid in law in that it was based 
upon medical reports dated after the proclamation of the Immigration Act, 1976 yet made 
pursuant to section 5 of the Immigration Act, R.S.C. 1970 (repealed). At the hearing of 
the appeal, counsel for the appellant moved that these medical reports, filed as 
exhibits, be struck from the record. Not included in the record but filed with the 
Board prior to the hearing was a letter from the Immigration Appeals Office dated 
subsequent to the refusal letter which included new medical reports prepared in 
accordance with the Immigration Act, 1976. 


Held: Appeal allowed on equitable grounds. The appellant's motion is denied. While 
there. 45 nothing, ineethes transitvonal \sectton of? the Inmigration > Act',+)1976 that 
specifically refers to a situation similar to the one in this case, the whole thrust of 
the section emphasizes continuity. The reports were prepared following the process of 
the application under the old Act and they were in the language of the old Act but the 
facts as set out in those reports are not in question or they don't appear to be. The 
refusal letter of August 20, 1979 based on the new legislation is in the language of the 
new legislation. The letter from the Appeals Office includes new medical reports 
prepared in terms of the legislation proclaimed on April 10, 1978. The most important 
element is that the appellant comes before us in full knowledge of the case to be met 
and from the comments made by both counsel, I believe it its common ground that she 
comes before us without prejudice as a result of these documents. The refusal letter is 
valid in law. 


Sree 


Coram: C.M. Campbell (Vice-Chairman), W.M. Hlady and B. Howard Case heard: 
Vancouver, November 19, 1980 Judgment pronounced: November 19, 1980 Reasons by: 
W.M. Hlady (in English; 4 pp.), concurred in by C.M. Campbell and B. Howard Docket 
nos: 79-6199 Counsel: D. Quinlan, Barrister and Solicitor, for the appellant; 


Cid. Diekey,E&sq., for the respondent. 


26.4 Harjinder Singh Kundan v. Minister of Employment and Immigration 
SPONSORSHIP - SPONSOR APPEALING CANCELLATION OF APPLICATION FOR LANDING - PROPER 


DOCUMENTATION NOT SUPPLIED BY APPLICANT FOR LANDING - WHETHER BOARD HAS JURISDICTION TO 
HEAR APPEAL 


JURISDICTION OF BOARD - SPONSORSHIP - SPONSOR APPEALING CANCELLATION OF APPLICATION FOR 
LANDING - PROPER DOCUMENTATION NOT SUPPLIED BY APPLICANT FOR LANDING - WHETHER BOARD HAS 
JURISDICTION TO HEAR APPEAL - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 9(3), 79 - 
IMMIGRATION APPEAL BOARD RULES, 1978, RULE 3 


The sponsor appealed the cancellation of an application for landing made by his father, 
mother and their dependants. The appellant's father was sent a letter from the 
Immigration Counsellor, Canadian High Commission, New Delhi, which stated that his 
fajlure to respond to their instructions within a reasonable period of time resulted in 
their being unable to deal with his application and therefore they had no alternative 
but to cancel the application. This appeal is not an appeal against a refusal as is the 
usual situation but an appeal against the cancellation of an application on the grounds 
that proper documentation was not supplied by the applicant. 


Held: Appeal dismissed. The Board assumes jurisdiction on the grounds that not to do 
so would give officials the power to deny an appeal merely by failing to complete an 
application and takes as its authority Rule 3 of the Immigration Appeal Board Rules, 
1978. Counsel for the appellant contended that the proper procedure would be to 
complete the application and refuse it and thus allow the right of appeal by the sponsor 
but the Board recognizes the right of the visa officer to act as he/she did. The visa 
officer has a right to expect reasonable documentation to fulfil the requirements of 
section 9(3) of the Act so long as that requirement is not used arbitrarily. ees 
evident that the visa officer made a serious attempt over a period of approximately 
eleven months to obtain the required documentation. It is always open to the applicant 
to re-apply when adequate documents can be obtained. 


Coram: C.M. Campbell (Vice-Chairman), B. Howard and W.M. Hlady Case heard: Calgary, 
December 8, 1980 Judgment pronounced: December 9, 1980 Reasons by: 8B. Howard (in 
English; 3 pp.), concurred in by C.M. Campbell and W.M. Hlady Docket no.: 79-6219 
Counsel: D.P. Pandia, Esq., for the appellant; I.D. Munn, Esq., for the respondent. 


26.5 Leonora Walker v. Minister of Employment and Immigration 


SPONSORSHIP - NO APPEARANCE BY APPELLANT (SPONSOR) AT HEARING OF APPEAL - WHETHER APPEAL 
DEEMED ABANDONED - COMPASSIONATE OR HUMANITARIAN CONSIDERATIONS - 


PROCEDURE - SPONSORSHIP - NO APPEARANCE BY APPELLANT (SPONSOR) AT HEARING OF APPEAL - 
WHETHER APPEAL DEEMED ABANDONED - COMPASSIONATE OR HUMANITARIAN CONSIDERATIONS - 
IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 8(1), 9(3), 19(2)(d), 79 


The appellant sponsored the application for permanent residence of her fiancé, which was 
refused on the grounds that he had not proven his admission would not be contrary to the 
Act and he had not answered truthfully questions put to him by a visa officer. The 
appellant failed to appear before the Board at the hearing of her appeal. 


Held: Appeal dismissed. As the appellant failed to appear before the Board to pursue 
er appeal, the Board is of the opinion that the appellant has abandoned her appeal. 
Moreover, as she failed to appear before the Board to give any evidence, the Board was 


unable to consider whether there were humanitarian or compassionate considerations as 
should warrant the granting of special relief. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and G. Tisshaw Case heard: 
Toronto, December 9, 1980 Judgment pronounced: December 9, 1980 Reasons by: 
A.B. Weselak (in English; 1 p.), SancreeS in by U. Benedetti and G. Tisshaw Docket 
no.-: 80-9031 Counsel: L. Williams, Esq., for the respondent. 

26.6 Beatriz Gouveia v. Minister of Employment and Immigration 


SPONSORSHIP - ADMISSION OF PERSON SPONSORED WOULD CAUSE EXCESSIVE DEMANDS ON HEALTH OR 
SOCIAL SERVICES - NO APPEARANCE BY APPELLANT (SPONSOR) AT HEARING OF APPEAL - WHETHER 
REFUSAL VALID - COMPASSIONATE OR HUMANITARIAN CONSIDERATIONS 


PROCEDURE - SPONSORSHIP - NO APPEARANCE BY APPELLANT (SPONSOR) AT HEARING OF APPEAL - 
WHETHER REFUSAL VALID - COMPASSIONATE OR HUMANITARIAN CONSIDERATIONS - IMMIGRATION ACT, 
UWS76S S30. 1976-7 19a 52 .SS 27 FSET) Cay (ii)3./79 


The appellant sponsored the applications for permanent residence made by her parents and 
her siblings. The applications were refused because the father was inadmissible in that 
his condition was likely to cause demands on health or social services. The appellant 
was not present at the hearing of her appeal nor was she represented by counsel. 


Held: Appeal dismissed. In the record there appears a medical certificate signed by 
One medical officer and concurred in by one other medical officer. The Board finds that 
the father of the sponsor is indeed inadmissible as he falls within the class of persons 
described in section 19(1)(a)(ii) of the Act and for this reason his dependants are also 
inadmissible. The refusal letter is a valid refusal letter. Furthermore, the Board 
cannot consider its discretionary powers under paragraph 79(2)(b) of the Act as the 
appellant did not appear before the Board, and therefore it takes no action in this 
regard. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and G. Tisshaw Case heard: 
Toronto, December 11, 1980 Judgment pronounced: December 11, 1980 Reasons by: 
A.B. Weselak (in English; 2 pp.), concurred in by U. Benedetti and G. Tisshaw Docket 


no.-: 80-9067 Counsel: W.A. MacIntyre, Esq., for the respondent. 


26.7 Johanna Foster v. Minister of Employment and Immigration 


SPONSORSHIP - JURISDICTION OF BOARD - MOTION BY COUNSEL FOR APPELLANT TO ADD GROUNDS OF 
REFUSAL OF APPLICATION FOR PERMANENT RESIDENCE - WHETHER BOARD HAS JURISDICTION TO MAKE 
ORDER REQUESTED 


JURISDICTION OF BOARD - SPONSORSHIP - MOTION BY COUNSEL FOR APPELLANT TO ADD GROUNDS OF 
REFUSAL OF APPLICATION FOR PERMANENT RESIDENCE - WHETHER BOARD HAS JURISDICTION TO MAKE 
ORDER REQUESTED 


MOTION - SPONSORSHIP - COUNSEL FOR APPELLANT SEEKING TO ADD GROUNDS OF REFUSAL OF 
APPLICATION FOR PERMANENT RESIDENCE - WHETHER BOARD HAS JURISDICTION TO MAKE ORDER 
REQUESTED - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 19(1)(c), 19(1)(d), 79 - 
IMMIGRATION APPEAL BOARD RULES, 1978, RULE 36 


i oa 


The sponsor appealed a refusal of the application for permanent residence of her three 
sons. Before the date set for the hearing of the appeal counsel for the appellant filed 
a notice of motion with the Board for an order adding two additional grounds of refusal 
of the application for landing. By so doing, counsel was attempting to avoid a 
duplication of procedures on the grounds of natural justice. 


Held: Motion dismissed. It jis ctihe: functionvof the. immigration lof fi cer ome isanott 1 cern 
to refuse or approve the application for landing and advise the sponsor of the grounds 
for refusal. The Board's jurisdiction is limited to hearing appeals from the grounds 
set out in that refusal. Once the Board has allowed an appeal on the grounds set out in 
the refusal, the review of the application is resumed by the immigration officer. The 
Immigration Act, 1976 provides that if additional grounds of refusal are determined, the 
application can again be refused, necessitating a further appeal. Rules 36) of Utne 
Immigration Appeal Board Rules, 1978 allows the Minister to add additional grounds when 
proper notice is given to the appellant and the Board. 


Hansen-Apesteguy, Camille Francine v. M.E.I. (I1.A.B. 79-3017), Glogowski, Loiselle, 
Davey, October 23, 1979. 


Coram: D. Davey (Vice-Chairman), B.M. Suppa and G. Tisshaw Case heard: Toronto, 
December 17, 1980 Judgment pronounced: December 18, 1980 Reasons by: D. Davey 
(in English; 5 pp.), concurred in by B.M. Suppa and G. Tisshaw Docket no-: 79-9177 
Counsel: J. Wahl, Barrister and Solicitor, for the appellant; W. MacIntyre, Esq., for 
the respondent. 


26.8 Avis May Bernard v. Minister of Employment and Immigration 


SPONSORSHIP - MEMBER OF THE FAMILY CLASS - AGE OF SPONSOREE - SPONSORED SON UNDER 
TWENTY-ONE AT TIME OF COMPLETING APPLICATION FOR PERMANENT RESIDENCE BUT OVER TWENTY-ONE 
AT TIME OF SIGNING APPLICATION IN PRESENCE OF IMMIGRATION OFFICIAL - WHETHER WITHIN 
SPONSORABLE CLASS - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 19(2)(d), 79 - 
IMMIGRATION REGULATIONS, 1978, SS. 4, 6(1) 


The sponsor appealed the refusal of an application for landing made by her son. At 
jssue on appeal was the age of the sponsored son. He was under twenty-one years of age 
when he completed his application for permanent residence and mailed it to the 
immigration authorities in Kingston, Jamaica. He was still under twenty-one when his 
application was received at the immigration offices. He was then interviewed, and at 
the interview he signed his application for permanent residence in the presence of an 
jmmigration official. At the time of signing the application, he had attained the age 
of twenty-one. 


Held: Appeal allowed. The record clearly indicates that the sponsoree was under 
twenty-one years of age at the time he filed his application for permanent residence, 
that is, at the time the application was received at the immigration offices. He was 
therefore admissible as a member of the family class in accordance with the Immigration 
Regulations, 1978. 


Mahedi, Zaitun Moez v. M.E.I. (1.A.B. 79-6160), Campbell, Glogowski, Benedetti, February 
2551980" (Sees CLICC NO. ss JULY VA] 19806 


Coram: F. Glogowski (Vice-Chairman), U. Benedetti and G. Tisshaw Case heard: 


Toronto, January 6, 1981 Judgment ronounced: January 6, 1981 Reasons by: 
F. Glogowski (in English; 5 pp.J, concurred in by Ue. Benedetti and G. Tisshaw Docket 


no-: 80-9077 Counsel: J.D. Taylor, Esq., for the respondent. 


26.9 Jesus Antonio Miranda-Cuellar v. Minister of Employment and Immigration 
Sonia Marina De Miranda v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - FEAR PERSECUTION BECAUSE OF MEMBERSHIP IN A SOCIAL GROUP A 
POLITICAL OPINIONS - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 2(1), 9 G8 are ny 


The male applicant, a citizen of El Salvador, entered Canada as a visitor (student). 
While at university in El Salvador he was an active member of A.G.E.U.S., a university 
group that provided assistance to the poor and supported trade unions and political 
parties seeking reform in the country. In 1974, the male applicant became a member of 
the organizing committee of this group. He took part in all activities including acting 
as a marshal during demonstrations and speaking at rallies. While participating in 
these activities, he was arrested by the National Police and imprisoned for three days 
during which time he was threatened, interrogated and beaten. He was again arrested by 
the National Guard in 1976 while participating in a demonstration, was held prisoner for 
six days and beaten. Upon release from prison, he was hospitalized for two months and 
treated for extensive injuries. Every few weeks the Guards would come and search his 
house, keeping the family in a constant state of tension. The applicant obtained a 
student visa, having been advised it was the fastest and surest way to leave the 
country. When it expired, he made his claim to be a Convention refugee. He fears 
persecution because of his membership in a social group, the university group 
A.G.E.U.S.; his sympathy with the Christian Democratic Party; his criticism of the 
military junta led by General Romero; his political opinions in opposition to the 
military government of Romero; and the surveillance of his person and repeated searches 
of his home carried out by members of the National Guard. His fear of persecution is 
based on his experiences of arrest, imprisonment and torture by the National Police and 
National Guard in El Salvador. 


Held: Applications having been allowed to proceed, applicants are determined to be 
Convention refugees. The government of General Romero was overthrown by a military coup 
jn October, 1979. This government was noted for the repressive measures practised by 
jts security forces. The question to be determined is whether this situation still 
exists jin El Salvador. A witness who had visited El Salvador recently testified that 
the country was governed by a military junta which had little control over the security 
forces, that. repression qwas, still spractised by the security forces ‘and was, in. fact 
increasing in comparison to the repression practised by the government of General 
Romero. Numerous articles and newsletters were filed from which jit was apparent that 
the situation had not improved in El Salvador. Having considered all the evidence as a 
whole, the Board jis of the opinion that the male applicant has established a valid 
well-founded fear of persecution should he be returned to El Salvador. 


The female applicant, the wife of the male applicant, claims to be a Convention refugee 
due to the fact that she is his wife. She claimed that when the police searched her 
home after the departure of her husband, they broke down the door and beat her. She 
fears that if she were returned to E1 Salvador she would receive further similar 
treatment. One of the objectives stated in the Immigration Act, 1976 is to facilitate 
the reunion in Canada of Canadian citizens and permanent residents with their close 
relatives from abroad. The Board is of the opinion that the female applicant also has a 
well-founded fear of persecution. 


Coram: A.B. Weselak (Vice-Chairman), E. Teitelbaum and B.M. Suppa Case heard: 
Toronto, November 19, 1980 Judgment pronounced: November 20, 1980 Reasons by: 
A.B. Weselak (in English; 6 pp.), concurred in by E- Teitelbaum and B.M. Suppa Docket 
no.-: 80-9204, 80-9211 Counset: G. Sadoway, law student, for the applicants; J.D. 


Taylor, Esq-, for the respondent. 


26.10 Maryan Barros-Marsh v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - APPLICATION DISMISSED FOR WANT OF PERFECTION - DECLARATION 
UNDER OATH DID NOT ACCOMPANY APPLICATION - MOTION BY APPLICANT FOR ORDER ALLOWING 
INTRODUCTION OF GROUNDS IN SUPPORT OF APPLICATION - WHETHER BOARD HAS JURISDICTION TO 
GRANT ORDER 


MOTION - REFUGEE - REDETERMINATION - DECLARATION UNDER OATH DID NOT ACCOMPANY 
APPLICATION - APPLICANT SEEKING ORDER ALLOWING INTRODUCTION OF GROUNDS IN SUPPORT OF 
APPLICATION - WHETHER BOARD HAS JURISDICTION TO GRANT ORDER 


eat ee 


JURISDICTION OF BOARD - REFUGEE - REDETERMINATION - APPLICATION DISMISSED FOR WANT OF 
PERFECTION - DECLARATION UNDER OATH DID NOT ACCOMPANY APPLICATION - MOTION BY APPLICANT 
FOR ORDER ALLOWING INTRODUCTION OF GROUNDS IN SUPPORT OF APPLICATION - WHETHER BOARD HAS 
JURISDICTION TO GRANT ORDER - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 70(2), 71 


The applicant filed an application for redetermination of claim to be a Convention 
refugee. The application was refused by the Board for want of perfection, in that it 
was not accompanied by a declaration under oath as required by section 70(2) of the 
Immigration Act, 1976. The applicant then moved for an order allowing her to introduce 
grounds in support of her application for redetermination in view of the missing 
declaration under oath. 


Held: Motion dismissed. The expression "want of perfection" means that a condition 
precedent has not been satisfied and that the defect prevents the Board from exercising 
{tsa jurisdictdon. In refugee matters, the jurisdiction of the Board is clearly defined 
and circumscribed by section 71(1) of the Act, which determines the conditions required 
for exercising jurisdiction. A condition precedent to the exercise of jurisdiction is 
that a declaration under oath accompany the application for redetermination. TAMaeSeats 
clear from the terms of section 70(2) and section 71(1) of the Act. 


Re Salvatierra: and M.E.1.°(1979)) 99) D.LoR. 7) (3d) (S25. CR. COM wi eckowska. Agnies2 ram. 
M.E.I. (1-A.B. 78-1086), Scott, Houle, Tremblay, November 6, 1978 (See CLIC, No. 4.17, 
June 29, 1979). 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: 
Montreal, November 14, 1980 Judgment pronounced: December 4, 1980 Reasons by: 
J.-P. Houle (in French; 4 pp.), concurred in by R. Tremblay and G. Loiselle Docket 
no.: 80-1116 Counsel: J. Mercier, Barrister and Solicitor, for the applicant; 


JR. St-Louis, Esq., for the respondent. 


26.11 Lech Jankowski 


REFUGEE - REDETERMINATION - FEAR OF PERSECUTION BY REASON OF HAVING DESERTED HIS COUNTRY 
- IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 2(1), 70 


The applicant, a Polish seaman, claims to be a Convention refugee on several grounds, 
inter alia, that he fears harsh reprisals as a consequence of his having deserted his 
country. 


Held: Application not allowed to proceed, applicant is determined not to be a 
Convention refugee. It is entirely likely that the applicant is telling the truth when 
he says that he faces the probability of a heavy jail sentence for jumping ship and thus 
deserting his country. Unfortunately, the definition "Convention refugee" contains no 
reference to fear of punishment for a crime against the ordinary laws of the applicant's 
country. Moreover, it is not reasonable that a person may place himself in jeopardy 
with the laws of his country by desertion and thereby claim special status if it is that 
act jtself which creates the claim for refugee status. 


Kamel, Victor Fathy (I.A.B. 79-1104), Scott, Tremblay, Loiselle, August 1, 1979 (See 
CGN Over MOlelulinmn Nidimeciommeilea.e Ol) ie 


Coram: C.M. Campbell (Vice-Chairman), B. Howard and E. Teitelbaum Case heard: 
Vancouver, January 5, 1981 Judgment pronounced: January 5, 1981 Reasons by: B. 
Howard (in English; 5 pp.), concurred in by C.M. Campbell and E. Teitelbaum Docket 
no.: 80-6410. 


hs lane 


26.12 Konstantinos Issighos v. Minister of Employment and Immigration 


DEPORTATION ORDER - PERSON DOMICILED IN CANADA - SUBSEQUENT RESIDENCE OUT OF CANADA - 
WHETHER ABANDONED CANADIAN DOMICILE - INTENTION - IMMIGRATION ACT, R.S.C. 1970, C. I-2 


(repealed), SS. 4(1), (3), 18(1)(e)(ii), (iii), (2) - IMMIGRATION APPEAL BOARD ACT 
RoScC..19705,C.. 1-3,\teepealed) 47S. 1 ; 


The appellant, a citizen of Greece, was granted landing in Canada in 1967. Five years 
later, he was involved in an extortion scheme to raise money for a resistance movement 
in Greece, he was charged as a result and was released on bail. He skipped bail, 
travelled to Europe and continued working for the Greek resistance movement in Germany. 
While in Germany, he was sheltered by members of the resistance movement in their 
homes. There was no evidence that he had established an address or residence of his own 
or that he was productively employed at any time while in Germany. He returned to 
Canada, where he had left a wife and three children, after an absence of about eight 
months. He was sentenced for the extortion crime and a deportation order was made 
against him pursuant to the Immigration Act, R.S.C. 1970, c. I-2 (repealed), in that he 
was a person not having Canadian domicile who had been convicted of an offence under the 
Criminal Code. The appellant contended that he had not lost his Canadian domicile and 
was accordingly not subject to deportation. 


Held: Appeal allowed. The appellant was landed in Canada in 1967 and left the country 
Tne. 9) ass He had acquired domicile in Canada, having had his place of domicile for at 
least five years in Canada after being landed. When the appellant left Canada for 
Europe in 1973, he did not consciously abandon his wife, his children, his home or his 
domicile but rather in a state of fear, even panic, he fled not from these relationships 
and associations but simply from the inevitable consequences of his crime. When he left 
Canada he was motivated only by fear and in that state was incapable of rationally 
formulating a plan for himself which would include establishing residence elsewhere. 
During his absence he set down no roots of any kind. There is no indication this was 
his intention or that he had any intention. He did not lose his domicile in Canada. 


Wadsworth v. McCord (1886) 12 S.C.R. 466. 


Coram: C.M. Campbell (Vice-Chairman), G. Loiselle and W.M. Hlady Case heard: 

Vancouver, September 18, 1980 Judgment pronounced: September 19, 1980 Reasons 
by: C.M. Campbell (in English; 7 pp.), concurred in by G. Loiselle and W.M. Hlady 
ocket no.: 76-6107 Counsel: E. Arnold, Barrister and Solicitor, for the appellant; 


M. Prue, Esq., for the respondent. 


26.13 William Daniels v. Minister of Employment and Immigration 


DEPORTATION ORDER - PERSON REMAINING IN CANADA AFTER CEASING TO BE VISITOR - WHETHER 
RETURNING RESIDENT OF CANADA - ABANDONMENT OF PERMANENT RESIDENCE - LEAVING CANADA WITH 
INTENTION TO ABANDON - REMAINING OUT OF CANADA WITH INTENTION TO ABANDON. - IMMIGRATION 
ACT, 1976, S.C. 1976-77, C. 52, SS. 24, 27(2)(d), (e), 72 


The appellant, a citizen of the United Kingdom, was granted landing in Canada in 1966. 
He married in Canada but his wife returned to her home in Scotland in 1968 and advised 
the appellant that she intended to remain in Scotland, whereupon the appellant quit his 
job, sold his furniture, gave up his apartment and travelled on a one-way ticket to 
Scotland where he remained for the next eight years. Then he and his wife separated, he 
returned to Canada as a visitor and when his visitor status expired, he was ordered 
deported for having remained in Canada after ceasing to be a visitor and for having been 
convicted of offences under the Criminal Code. He claimed to be a returning resident. 


Government 
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SPONSORSHIPS 


Nicolini, Anita Giséle v. Minister of Employment and Immigration 
Bhatti, Avtar Singh v. Minister of Employment and Immigration 
Romeo, Maria (née Crimi) v. Minister of Employment and Immigration 
Sandhu, Manjit Kaur v. Minister of Employment and Immigration 
Thandi, Jarnail Singh v. Minister of Employment and Immigration 
Grewal, Gurdev Singh v. Minister of Employment and Immigration 
Tai, Doris Adina v. Minister of Employment and Immigration 

Little, Ronit v. Minister of Employment and Immigration 


REFUGEES 


Sylvestre, Waldeck v. Minister of Employment and Immigration 

Iyar, Tharoshuni Arjununan (Veronica) 

Billias, Panagiotis v. Minister of Employment and Immigration 

Billia, Evangelina v. Minister of Employment and Immigration 
Serrano-Jerez, Ismael Enrique v. Minister of Employment and Immigration 
Serrano, Elsa Angelica v. Minister of Employment and Immigration 
Fuentes, Mario Benito (Leiva) v. Minister of Employment and Immigration 
Naredo (Arduengo), Fernando Alfonso and Arduengo, Neives del Carmen San 
Martin Salazar v. Minister of Employment and Immigration 


DEPORTATION ORDERS 


Sylvestre, Waldeck v. Minister of Employment and Immigration 

Bakir, Omar Ahmad Mohammed v. Minister of Employment and Immigration 
Tattoli, Giovanni v. Minister of Employment and Immigration 

Mercier, Rachelle v. Minister of Employment and Immigration 

Baky, Osama Abdel v. Minister of Employment and Immigration 


APPEALS BY MINISTER 


Minister of Employment and Immigration v. White, Michelle Hope 
Minister of Employment and Immigration v. Singh, Tarlok 


MOTIONS 


Romeo, Maria (née Crimi) v. Minister of Employment and Immigration 
Little, Ronit v. Minister of Employment and Immigration 


PROCEDURE 
Romeo, Maria (née Crimi) v. Minister of Employment and Immigration 
JURISDICTION OF BOARD 


Thandi, Jarnail Singh v. Minister of Employment and Immigration 
Tattoli, Giovanni v. Minister of Employment and Immigration 
Little, Ronit v. Minister of Employment and Immigration 


EVIDENCE 


Billias, Panagiotis v. Minister of Employment and Immigration 
Billia, Evangelina v. Minister of Employment and Immigration 


27.1 Anita Giséle Nicolini v. Minister of Employment and Immigration 


SPONSORSHIP - PERSON SPONSORED HAD FAILED TO OBTAIN A VISA BEFORE APPEARING AT A PORT OF 
ENTRY - COMPASSIONATE OR HUMANITARIAN CONSIDERATIONS - IMMIGRATION ACT, 1976, S.C. 
1976-77 26535252 SS.09 (1) 5.79 


The appellant sponsored an application for permanent residence made by her husband while 
he was in Canada. It was refused because her husband had failed to obtain a visa before 
appearing at a port of entry.. The appellant had married her husband, a citizen of 
Jamaica, in Canada and a child was born of their marriage. 


Held: Appeal dismissed. The refusal is valid in law. As to the existence of 
compassionate or humanitarian considerations, although the marriage was validly 
contracted and there is a child born whose father is the sponsored applicant, the 
appellant testified that the family unit was never very sound. She and her husband 
quarrel, her husband has had several conflicts with the law and the appellant has but 
slight hope as to his possible rehabilitation. He was, in fact, incarcerated at the 
time of the hearing of the appeal. We have, in this case, the external structure of a 
family unit only. I am convinced the sponsored husband will not be able to adapt to 
Canadian society. In addition, the appellant testified she was willing to accompany her 
husband to Jamaica if he was not admitted to Canada. 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: 
Montreal, September 3, 1980 Judgment pronounced: September 3, 1980 Reasons by: 
J.-P. Houle (in French; 4 pp.), concurred in by R. Tremblay and G. Loiselle Docket 


NOse a 9a h2 24 Counsel: M.A. Kulba, Esq., for the respondent. 


Qe Avtar Singh Bhatti v. Minister of Employment and Immigration 


SPONSORSHIP - PROOF OF AGE, IDENTITY AND FAMILY RELATIONSHIP - ACCOMPANYING DEPENDANT - 
WHETHER LESS THAN TWENTY-ONE YEARS OF AGE - RELEVANT DATE FOR DETERMINING AGE - 
IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 9(3), 19(2)(d), 79 - IMMIGRATION 
REGULATIONS, 1978, S. 2(1) 


The appellant sponsored his father's and accompanying dependants' admission to Canada as 
permanent residents from India. One of the dependants was refused, owing to lack of 
proof of her age, identity and family relationship. 


Held: Appeal dismissed. At the outset of the appeal, counsel for the appellant 
established the dependant's birth date by filing her birth certificate. The dependant's 
Application for Permanent Residence bears a date stamp showing that it was filed in New 
Delhi twenty-six days after her twenty-first birthday. The birth certificate 
established that she was over twenty-one years of age at the time of her application and 
was therefore inadmissible since she was no longer a dependant. 


Coram: C.M. Campbell (Vice-Chairman), W.M. Hlady and B. Howard Case heard: 
Vancouver, January 7, 1981 Judgment pronounced: January 7, 1981 Reasons by: 
C.M. Campbell (in English; 2 pp.), concurred in by W.M. Hlady and B. Howard Docket 
no.: 80-6145 Counsel: D.Ps Pandiase Esidia.. for thie lap pellmian ta. DeiMenemriainouire vas 
Esq.e, for the respondent. 


Zhe Maria Romeo (née Crimi) v. Minister of Employment and Immigration 


SPONSORSHIP - ADMISSION OF ONE ACCOMPANYING DEPENDANT WOULD CAUSE EXCESSIVE DEMANDS ON 
HEALTH SERVICES - PROCEDURE - MOTION TO WITHDRAW SPONSORSHIP OF INADMISSIBLE DEPENDANT 


Se 


-PROCEDURE - SPONSORSHIP - MOTION TO WITHDRAW SPONSORSHIP OF INADMISSIBLE DEPENDANT 


MOTION - SPONSORSHIP - WITHDRAWAL OF SPONSORSHIP OF INADMISSIBLE DEPENDANT - IMMIGRATION 
Setar S.C. 1976-77, C. 52, SS. 19(2)(d), 79 - IMMIGRATION REGULATIONS, 1978, S. 
a 


The appellant sponsored an application for permanent residence made by her parents and 
their accompanying dependants. One of the dependants only was refused, on the basis 
that his admission would cause excessive demands on health services in Canada. Counsel 
for the appellant brought a motion at the hearing of the appeal in order to withdraw the 
sponsorship with respect to the application of the inadmissible dependant. 


Held: Motion granted, appeal allowed. The respondent did not oppose the motion. The 
appeal is allowed in law as the prohibitions set out in the refusal letter do not apply 
to the remaining sponsored applicants. 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: 
Montreal, October 8, 1980 Judgment pronounced: October 8, 1980 Reasons by: 
J.-P. Houle (in French; 4 pp.), concurred in by R. Tremblay and G. Loiselle Docket 


no.: 80-1033 Counsel: <A. Romeo, Esq., for the appellant; M.A. Kulba, for the 
respondent. : 


27.4 Manjit Kaur Sandhu v. Minister of Employment and Immigration 


SPONSORSHIP - NO SATISFACTORY EVIDENCE TO ESTABLISH THAT ONE OF SPONSORED APPLICANTS 
UNDER TWENTY-ONE YEARS OF AGE - TRANSITIONAL - IMMIGRATION ACT, R.S.C. 1970, C. I-2 
(repealed), S. 5(t) - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 8(1), 9(3), 
19(2)(d), 79 - IMMIGRATION REGULATIONS, PART I (revoked), S. 36 


The appellant sponsored the applications for permanent residence in Canada of her 
parents and siblings pursuant to the Immigration Act (repealed). Following the 
proclamation of the Immigration Act, 1976, one sister was refused on the basis that 
there was no satisfactory evidence to establish that she was under twenty-one years of 
age. 


Held: Appeal dismissed. If it can be established that the father or mother of the 
appellant's sister was over sixty years of age and that she was under twenty-one years 
of age on September 2, 1976, the date of the sponsorship application, then she is 
admissible. If her parents were not over sixty years of age on that date, then they 
became admissible on April 10, 1978 (the date of proclamation of the Immigration Act, 
1976); and if she was then under twenty-one: years of age she is admissible as an 
accompanying dependant. On the sponsorship application the birthdate of the sister is 
shown as March 30, 1956. On her application for permanent residence it is shown as 
November 3, 1953. If she was born in 1953 she is not admissible under any circumstances 
as a dependant. If she-was born in March, 1956 she is only admissible as an 
accompanying dependant if her father or mother was over sixty years of age on 
September 2, 1976. No conclusive documentation was provided to establish the birthdates 
of either of these people. 


Coram: C.M. Campbell (Vice-Chairman), W.-M. Hlady and B. Howard Case heard: 
Vancouver, January 9, 1981 Judgment pronounced: January 9, 1981 Reasons by: 
C.M. Cambpell (in English; 5 pp.), concurred in by W.M. Hlady and B. Howard Docket 
no.: 80-6025 Counsel: U. Dosanjh, Barrister and Solicitor, for the appellant; 
D.M. Hanbury, Esq., for the respondent. 


ke hy 


ZieD Jarnail Singh Thandi v. Minister of Employment and Immigration 


SPONSORSHIP - REFUSAL IN RESPECT OF APPLICATION FOR LANDING OF ACCOMPANYING DEPENDANT 
ONLY - JURISDICTION OF BOARD - WHETHER BOARD HAS AUTHORITY TO DECIDE QUESTION RELATING 
TO ITS JURISDICTION - WHETHER APPEAL LIES TO BOARD FROM REFUSAL IN RESPECT OF 
APPLICATION FOR LANDING OF ACCOMPANYING DEPENDANT ONLY 


JURISDICTION OF BOARD - SPONSORSHIP - REFUSAL IN RESPECT OF APPLICATION FOR LANDING OF 
ACCOMPANYING DEPENDANT ONLY - WHETHER BOARD HAS AUTHORITY TO DECIDE QUESTION RELATING TO 
ITS JURISDICTION - WHETHER APPEAL LIES TO BOARD FROM REFUSAL IN RESPECT OF APPLICATION 
FOR LANDING OF ACCOMPANYING DEPENDANT ONLY - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, 
SSion Be NO E3 a) 219 (2) (4d). 3001) S301) (2)... SIR) 9 ee eee ee GR eon 
REGULATIONS, 1978, SS. 2(3), 4(d), 6, 27(1) - IMMIGRATION REGULATIONS, PART I (revoked), 
S. 31(1)(d), (e) 


The appellant sponsored applications for permanent residence in Canada of his parents 
and their accompanying dependants, the appellant's brother and sister. Only the brother 
was refused. The respondent challenged the jurisdiction of the Board to hear the 
appeal, in that the appellant's brother was an accompanying dependant rather than a 
member of the family class and section 79(1)(b) of the Act refers to a refusal to 
approve an applicatton for landing on the grounds that the member of the family class 
does not meet the requirements of the Act or Regulations. The respondent submitted that 
in the present case the member of the family class did meet the requirements of the Act 
and the Regulations and therefore there was no right of appeal pursuant to section 79(2) 
of the Act. 


Held: Appeal dismissed. Section 59(1) of the Act provides that the Board has the right 
to decide a question in relation to its own jurisdiction. The respondent's argument is 
not supported by the thrust of the Act. An application to sponsor an application by a 
member of a family class may also include dependants of the member of the family class 
and an application on behalf of the dependants is part of and does not stand separately 
from the application by the member of the family class. The appeal flows from a refusal 
of the application which occurs when one or more persons listed on the application are 
refused. Therefore the appellant has the right of appeal in respect of his brother, an 
accompanying dependant. The refusal, however, is in accordance with the law. 


Coram: C.M. Campbell (Vice-Chairman), W.M. Hlady and 8B. Howard Case heard: 
Vancouver, January 12, 1981 Judgment pronounced: January 12, 1981 Reasons by: 
B. Howard (in English; 8 pp.), concurred in by C.M. Campbell and W.M. Hlady Docket 
no.: 79-6194 Counsel: A.J. Lee, -Barrister and Solicitor, for the appellant; 


I.D. Munn, Esq., for the respondent. 


27.6 Gurdev Singh Grewal v. Minister of Employment and Immigration 


SPONSORSHIP - MEMBER OF THE FAMILY CLASS - ADOPTED SON - VALIDITY OF ADOPTION - HINDU 
ADOPTIONS AND MAINTENANCE ACT, 1956 - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 
2(1), 79 - IMMIGRATION REGULATIONS, 1978, S. 2(1) 


The appellant sponsored the application for permanent residence in Canada made by his 
adopted son in India. It was refused on the ground that the sponsoree was not a member 
of the family class in that he was not under thirteen years of age at the time he was 
adopted. 


Held: Appeal allowed on legal and equitable grounds. The Regulations provide that, for 
an adopted son to be considered within the family class, he must be adopted before he 
attains the age of thirteen. The sponsoree's year of birth is 1960. A Deed of Adoption 
dated 1976 recites that the spansor adopted the sponsoree in 1972 when the latter was 
about twelve years old and that a ceremony of the giving and taking in adoption had 
taken place as prescribed in the Hindu customary law. The refusal is grounded on the 
fact that the effective date of adoption was the date of the Deed of Adoption. However, 
the record contains the written opinion of an Indian advocate that the adoption became a 
valid adoption when the ceremony was completed and that the law does not require the 
execution of a deed. All the law requires is that the person adopting has the capacity 
and right to adopt, the person giving in adoption has the capacity to do so and the 
person adopted is capable of being taken in adoption. In the present case, all the 
aforesaid conditions existed when the actual ceremony of giving and receiving was 
performed, and the sponsoree was then under thirteen years of age. 


Jawanda, Jagdip Singh v. M.E.I. (I.A.B. 79-9176), Weselak, Davey, Teitelbaum, May 27, 
1980 (See CLIC, No. 18.7, September 19, 1980). 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and G. Tisshaw Case heard: 
Toronto, January 20, 1981 Judgment pronounced: January 20, 1981 Reasons by: 
A.B. Weselak (in English; 5 pp.), concurred in by U. Benedetti and G. Tisshaw Docket 
no.: 80-9150 Counsel: C.C. Hoppe, Barrister and Solicitor, for the appellant; 


L. Williams, Esq., for the respondent. 


7a les] Doris Adina Tai v-. Minister of Employment and Immigration 


s 


SPONSORSHIP - PERSON SPONSORED UNABLE TO FULFIL REQUIREMENTS OF ACT OR REGULATIONS - HAD 
NOT PROVEN ADMISSION WOULD NOT BE CONTRARY TO ACT OR REGULATIONS - HAD NOT ANSWERED 
QUESTIONS TRUTHFULLY - WHETHER VALID GROUNDS FOR REFUSAL - IMMIGRATION ACT, 1976, S.C. 
1976-77, C. 52, SS. 8(1), 9(3), 19(2)(d), 79 - IMMIGRATION REGULATIONS, 1978, S. 41(1) 


The appellant sponsored her husband's application for permanent residence in Canada, 
which was refused on the grounds that the husband fell within an inadmissible class, 
being unable to fulfil the requirements of the Act or Regulations, he had not proven 
that his admission to Canada would not be contrary to the Act or Regulations as he had 
failed to establish sincere intentions with respect to the sponsorship and he had not 
answered truthfully all questions put to him by a visa officer. 


Held: Appeal allowed in law. Section 19(2)(d) of the Act merely provides that an 
Immigrant seeking admission to Canada must fulfil the requirements and conditions of the 
Act and Regulations. It contains no prohibitionary ground respecting entry. Section 
8(1) merely provides that the onus of proving the admissibility of a person is upon such 
person and also contains no specific prohibition with regard to entry. Finally, there 
is nothing in the refusal letter to indicate what questions the sponsored person had 
failed to answer truthfully, and therefore this ground is not valid as it does not 
comply with section 41(1) of the Regulations which provides that the refusal must 


contain "... a summary of the information on which his reason for refusal is based." 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and G. Tisshaw Case heard: 
Toronto, January 20, 1981 Judgment pronounced: January 20, 1981 Reasons by: 
A.B. Weselak (in English; 2 pp.), concurred in by U. Benedetti and G. Tisshaw Docket 

no.-: 80-9056 Counsel: R. Bailey, Esq., for the appellant; L. Williams, Esq., for 


the respondent. 


27.8 Waldeck Sylvestre v. Minister of Employment and Immigration 


REFUGEE - CLAIM TO REFUGEE STATUS BY REASON OF POLITICAL ACTIVITIES 


DEPORTATION ORDER - NON-RESIDENT - CLAIM TO REFUGEE STATUS - IMMIGRATION ACT, R.S.C. 
1970, C. I-2 (repealed), SS. 5(p), (t), 7(1)(c) - IMMIGRATION APPEAL BOARD ACT, R.S.C. 
1970, C. I-3 (repealed), SS. 11, 14, 15(1)(b)(i) - IMMIGRATION REGULATIONS, PART I 
(revoked), S. 27(2)(b)(i) 


The appellant was —ordered deported pursuant to the Immigration Appeal Board Act 
(repealed). He did not contest the legality of the deportation order but claimed to be 
a refugee protected by the Geneva Convention. Hew 1 Suman Cum Zens cn. shiauptit. He was 
involved in clandestine political activities against the Haitian government as a member 
of PUCH (Parti Unifié des Communistes Haitiens). His mother was arrested by the secret 
police of Duvalier, held for eight days and questioned about her son's activities. The 
appellant went into hiding after the release of his mother, and left Haiti one week 
later believing his life was in danger in view of the fact that two colleagues who were 
also politically involved had been arrested. He paid a third person to obtain a 
passport for him and to help him depart from the country. 


Held: Appellant is determined to be a Convention refugee, deportation order is quashed 
and appellant is granted landing. Although he was an active member of PUCH, the 
appellant was never arrested in Haiti. He was only seriously interrogated once. He 
came into Canada as a visitor and remained in Canada as a visitor for six months before 
making any claim to refugee status. ©-He renewed his passport without difficulty. 
However the testimony of his colleague, himself a claimant in Canada for recognition as 
a refugee, was compelling and uncontested. There is also the fact of the arrest of the 
appellant's mother. The weight of the evidence taken as a whole must be held to support 
the appellant's claim that he is a refugee. 


Diocaretz Urrutia, Pablo Eric v. M.E.I. (I.A.B. 78-1014), Glogowski, Houle, Legaré, 
Aprils. Love dSee CLIC, Now ie35,, March 20,1979). 


ON Af 2 


Coram: J.V. Scott (Chairman), R. Tremblay and E. Teitelbaum Case heard: Montreal, 
November 24, 1978 Judgment pronounced: January 24, 1979 Reasons by: J.V. Scott 
(in English; 14 pp.), concurred in by R. Tremblay and E. Teitelbaum Docket no.: 
77-1161 Counsel: J. Westmoreland Traoré, Barrister and Solicitor, for the appellant; 
M.A. Kulba, ESq., for the respondent. 


27.9 Tharoshuni Arjununan (Veronica) Iyar 


REFUGEE - REDETERMINATION - FEAR OF PERSECUTION BY REASON OF RACE - WELL-FOUNDED FEAR - 
CREDIBILITY 


PROCEDURE - REFUGEE - REDETERMINATION - RECORD OF CONVICTION FILED - WHETHER BOARD MAY 
CONSIDER SUCH EVIDENCE - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 2(1), 45, 70, 
71 - IMMIGRATION REGULATIONS, 1978, S. 40(1) 


The applicant, a citizen of Durban, South Africa, claimed to have a well-founded fear of 
persecution by reason of her Indian race. She was admitted to Canada initially as a 
visitor. She testified that she was never persecuted on account of her Indian origin 
and was not denied access to education or employment, although she was obliged to attend 
a school especially for Indians, was required to live in a special district of Durban 
and was not allowed to vote. Among the documents filed with the Board was a record of 
conviction for theft relating to the applicant. 


Held: Application not allowed to proceed, applicant is determined not to be a 
Convention refugee. The applicant has not testified to any incident, with the possible 
exception of a “massacre” which occurred thirty years ago, that gives any grounds for 
saying that her "fear", if it exists at all, is well-founded -- an essential element in 
the definition of refugee. Nothing has happened to her personally, her parents still 
reside in Durban where her father is employed and where she was employed and received a 
good education. At most, her testimony indicates some discrimination against Indians, 
but discrimination of the kind she describes is not persecution. Where racial 
persecution is in issue, a mere feeling of unease, without any evidence of actual 
harassment or maltreatment by reason of race is not evidence of persecution. Before 
coming to Canada, the applicant visited many Western European countries without claiming 
refugee status, and therefore the Board doubts the bona fides of her claim. 


The record of conviction filed with the Board should not be before it. In determining 
whether a refugee claim shall proceed to a full oral hearing, the Board is restricted to 
an examination of the documentation provided for in section 70(2) of the Act and nothing 
else. This Court has therefore not considered the record of conviction, which is not 
identified and is of such a nature as to be totally irrelevant to a refugee claim. 


Mingot. We MMsiMed. (1973) 8 VIA. Ge SST /SI6S Me Me bean on Dilarz mitten te: sum (loi, An lat Cun ney CommmC st 
(C- A) saMaslejovoeMoMel. [U9 7705 RGus MOA NG sAen) ian luuicia niOmmvicme Mi Mottram (lel OU/A7A lean tres Ofemen 61015 
(GOA. ) 3 Tapia veo MeE.T. [1979] 2 (FC. 468s (CoA. Se rtentesmGarerac ROlandomVrcentvemvz 
M.E.I1. (F.C.A., no. A-123-79), Heald, Ryan, Kelly, July 26, 1979 (not yet reported). 


Coram: J.V. Scott (Chairman), J.-P. Houle and G. Loiselle Case heard: Montreal, 
January 15, 1980 Judgment pronounced: January 15, 1980 Reasons by: J.V. Scott 
(in English; 9 pp.)i; ‘concurred! inbys J.-P. Houlie and |G-salotselmle Docket no.: 
79-1237. 


27.10 Panagiotis Billias v. Minister of Employment and Immigration 

zs Evangelina Billia v. Minister of Can fovment and Immigration 

REFUGEE - REDETERMINATION - FEAR OF PERSECUTION BY REASON OF RELIGION 

EVIDENCE - REFUGEE - REDETERMINATION - ANNUAL REPORT OF AMNESTY INTERNATIONAL FILED AT 


HEARING - VALUE OF SUCH EVIDENCE - GREEK CONSTITUTION OF 1975, ART. 3.1, 13, 14 - GREEK 
LAW 731/77, ART. 1, 2, 3. - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 2(1), 70 


Se 


The male and female applicants are husband and wife, citizens of Greece. Both are 
Jehovah's Witnesses, claiming refugee status on the basis of religion. The male 
applicant alleged that, after he became a Jehovah's Witness, he had many problems at the 
university where he was a medical student, in that he was not allowed to write his 
examinations or was failed if he did write them. He stated that he was unable to get 


work commensurate with his education because of his religion. He was an active 
Jehovah's Witness, selling religious literature door to door, teaching the Bible and 
attending public meetings. He was arrested and released after four hours on one 


occasion when he was selling religious literature. He testified that it is against the 
law in Greece to proselytize; he explained that the official state religion in Greece is 
Greek Orthodox. 


Held: Applications having been allowed to proceed, applicants are determined not to be 


Convention refugees. The male applicant was by no means a credible witness. He 
established no more than the existence of a climate of hostility to Jehovah's Witnesses 
in Greece. The incidents he described, if true, are not such as to amount to 


persecution by or with the tacit consent of the Greek government. There is no evidence 
that Jehovah's Witnesses are prevented from worshipping in accordance with the tenets of 
their religion. By law, proselytism - of any religion - is forbidden but such a law, of 
general application, cannot be held to be persecution nor does it specifically refer to 
Jehovah's Witnesses. Furthermore, the male applicant's conduct is not consistent with 
that of a genuine claimant to Convention refugee status. He first came to Canada as a 
visitor and applied for permanent residence but his application was refused. He waited 
almost fourteen months before making any claim to refugee status. There is no doubt on 
the evidence that the applicant left Greece in order to evade military service. 
Although his counsel filed part of Amnesty International's Annual Report relating to 
Greece which detailed the imprisonment of Jehovah's Witnesses who refused on religious 
grounds to perform military service, this report is not evidence of anything and is of 
little value in a judicial process involving the establishment of refugee status by an 
individual. The applicant has failed to prove he has a well-founded fear of being 
persecuted by the Greek authorities because of his religion. Since the female applicant 
based her claim on that of her husband, it is also determined that she is not a 
Convention refugee. 


Coram: J.V. Scott (Chairman), J.-P. Houle and G. Loiselle Case heard: Montreal, 
May ZO 80 Judgment pronounced: July 7, 1980 Reasons by: J.V. Scott (in 
English; 13 pp.), concurred in by J.-P. Houle and G. Loiselle Docket no.: 79-1166 
and 79-1167 Counsel: S. Moreau, Barrister and Solicitor, for the applicants; 


M.A. Kulba, Esq., for the respondent. 


PAT feta k Ismael Enrique Serrano-Jerez v. Minister of Employment and Immigration 
Elsa Angelica Serrano v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - FEAR OF PERSECUTION BY REASON OF POLITICAL OPINION - 
IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, S. 70 


The applicants, husband and wife, citizens of Chile, claim refugee status by reason of 
their political opinion. The male applicant was a member of a group of leftist parties 
supporting President Allende. He also joined a union of professors and employees at the 
university where he was employed. On two occasions the military visited his home after 
the coup d‘Etat in 1973 and as he was not there they threatened his wife and broke his 
furniture. As a result he decided to live away from his residence and visit from time 
to time. While he was visiting, the military entered his house and seized him. He was 
detained for two months and subjected to interrogation and torture. A few months later 
he continued his clandestine activities. Three years later he was again detained for 
ten days and tortured. The following year, while participating in a demonstration in 
support of political prisoners he was imprisoned, tortured, given electric shocks and 
released after twelve days. With the help of a priest he obtained money and a passport 
and left for Canada. The female applicant remained in Chile until she was threatened 
with imprisonment and torture by the military, when she too left for Canada with her two 
children. 


i A 


Held: Applications having been allowed to proceed, applicants are determined to be 
Convention refugees. A friend testified at the hearing that he and the male applicant 
were involved in propaganda work until the applicant left for Canada. He confirmed the 
arrest of the applicant in 1973 as he was the one who took the applicant into his home 
for a month following the applicant's release from prison. Another witness testified as 
to the applicant's involvement in the university union. The male applicant's testimony 
was confirmed by his wife. Both applicants were credible witnesses who testified as to 
plausible facts. 


Coram: J.-P. Houle (Vice-Chairman), F. Glogowski and G. Loiselle Case heard: 
Montreal, September 24, 1980 Judgment pronounced: September 25, 1980 Reasons by: 
G. Loiselle (in French; 6 pp.), concurred in by J.-P. Houle and F. Glogowski Docket 
no.: 79-1192 and 79-1193 Counsel: Si Bless, Barrister cand  Soliledton.. stonesene 


applicants; J.R. St-Louis, Esq., for the respondent. 


27.12 Mario Benito (Leiva) Fuentes v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - FEAR OF PERSECUTION BY REASON OF POLITICAL OPINION - 
IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 2(1), (2), 71 


The applicant, a citizen of Chile, joined the Socialist Party in 1960 and became a 
member of the Lafeerte cell led by Juan Torres. He was active in the election campaign 
of Allende. On September 11, 1973, the day of the military coup in Chile, the store 
which he owned in Valparaiso was raided by the military and he was knocked unconscious. 
The next day he was interrogated as to the names of Party members and beaten. In 
November, he was tortured for six days, then released on condition that he report 
periodically to the authorities. He fled Valparaiso, returned six months later and 
worked for himself as a repairman. Through a friend he managed to obtain a passport and 
left Chile on the advice of the widow of Juan Torres, whose husband had been murdered 
that month. Apparently she had seen a list of names, which included the applicant's, of 
people considered enemies of the State. When the applicant arrived in Canada, he did 
not claim refugee status immediately as he was fearful of discussing his situation. 


Held: Application having been allowed to proceed, applicant is determined to be a 
Convention refugee. Two doctors testified at the hearing that the story of political 
persecution told by the applicant was compatible with his anxiety symptoms (post 
traumatic neurosis). Their testimony was persuasive and helped to reinforce the 
applicant's credibility. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and E. Teitelbaum Case heard: 
lorontio,. Aprile. 5 and October 7. l9s0 Judgment ronounced: November 13, 1980 
Reasons by: E. Teitelbaum (in English; 6 TaN concurred in by A.B. Weselak and 
U. Benedetti Docket no.: 79-9101 Counsel: S. Mircheff, Student-at-Law, for the 


applicant; J.D. Taylor, ESq., for the respondent. 


27.13 Fernando Alfonso Naredo (Arduengo) and 
Neives del Carmen San Martin Salazar Arduengo v. 
Minister of Employment and Immigration 
REFUGEE - REDETERMINATION - FEAR OF PERSECUTION BY REASON OF POLITICAL OPINION - UNITED 


NATIONS CONVENTION RELATING TO THE STATUS OF REFUGEES, 1951, CHAP. 1, ART. 1F - 
IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 2(1), (2), 70 


Phe #) 


The applicants, husband and wife, are citizens of Chile. They arrived in Canada 
travelling on valid Chilean passports seeking admission as visitors. The male applicant 
became actively involved in the intelligence service of DICAR, a special section of the 
secret service police involved in clandestine operations. For three years, from 1974 
through 1977, he sought out persons suspected of being against the government. As a 
member of DICAR, he was part of a team involved in kidnapping, torturing and killing 
people. In April, 1977 he was dismissed from DICAR as he was no longer trusted by 
them. The female applicant joined the national police of Chile and was transferred to 
DICAR and then to DINA, the national intelligence service. She resigned in April, 
OW ais Both applicants claim they are considered a security risk by DICAR and will be 
removed if they return to Chile. 


Held: Applications having been allowed to proceed, applicants are determined not to be 
Convention refugees. 


B.M. Suppa 


DICAR knew the applicants’ plans to leave the country yet did not attempt to stop them. 
The applicants have not established that they would be subject to persecution if they 
were to return to Chile. They were active agents of DICAR, working for the organization 
in support of the regime existing after the 1973 coup and participating in brutal 
activities against those who rightfully claim refugee status. 


D. Davey 


The applicants hold no strong political beliefs and do not claim to fear persecution 
because of political philosophy or involvement. The facts on which their fear is based 
must be plausible. It became clear at the hearing that the male applicant was 
considered a security risk by DICAR on account of his health. In the nine to ten months 
between the time they no longer worked for DICAR and their departure for Canada they 
were never arrested. While their lack of a strongly-held political opinion has not 
barred them from being found to be political refugees, their failure to establish 
plausible facts on which to base a fear of persecution has. Furthermore, the applicants 
testified that they participated in kidnappings, surveillance and brutality. Their 
actions, clearly against the spirit of the Convention and an abuse of human rights, set 
them outside those who can properly seek asylum. 


RiGestlinzUnzameancdemMnc nln! 9729) melOsmeDelsaR sm n(Sd) OS (he CaMe cu Mab. leave chiudnink. 19180) 
iL PaGs” WET XC BINA kc 


Coram: 0D. Davey (Vice-Chairman), B.M. Suppa and G. Tisshaw Case heard: Toronto, 
October 1, 3 and 14; 1980 Judgment pronounced: November 20, 1980 Reasons by: 
B.M. Suppa (in English; 7 pp.), concurred in by D. Davey and G. Tisshaw; and D. Davey 
(in English; 7 pp.), concurred in by B.M. Suppa and G. Tisshaw Docket no.: 80-9159 
Counsel: 8B. Jackman, Barrister and Solicitor, for the applicants; W.A. MacIntyre, Esq., 
for the respondent. 


27.14 Omar Ahmad Mohammed Bakir v. Minister of Employment and Immigration 


DEPORTATION ORDER - NOT A CANADIAN CITIZEN, NOT DOMICILED IN CANADA - CONVICTED OF 
CRIMINAL OFFENCE - REHEARING OF APPEAL - TRANSITIONAL - CRIMINAL CODE, R.S.C. 1970, C. 
C-34, S. 294(b) - INTERPRETATION ACT, R.S.C. 1970, C. I-23, SS. 35, 36 - IMMIGRATION 
ACT, R.S.C. 1970, C. I-2 (repealed), SS. 18(1)(e)(ii), (2), 25 - IMMIGRATION APPEAL 
BOARD ACT, S.C. 1966-67, C. 90 (repealed), SS. 14, 15, 21 - IMMIGRATION ACT, 1976, S.C. 
1976-77, C. .52, 1SSs 27(1) (Cd), 125(3) 


The appellant, a permanent resident without Canadian domicile, was ordered deported in 
February, 1978, pursuant to the Immigration Act (repealed) following his conviction for 
an offence under the Criminal Code. The appeal was first heard on July 31, 1978 when 
the Board had before it a certificate issued under section 21 of the Immigration Appeal 
Board Act (repealed) stating it would be contrary to the national interest for the 
Board, in the exercise of its discretion, to stay or quash the deportation order. 


BQ 


At the first hearing, the Immigration Act, 1976 was applied and the appeal allowed (see 
Gide Nos. Sawa wine, 2k. We ic The Federal Court of Appeal subsequently ordered that 
the legality of the deportation order must be determined in light of the former 
Immigration Act. The appeal again came on for hearing. The certificate under section 
21 of the Immigration Appeal Board Act was filed by the Board, but counsel for the 
appellant submitted the certificate was now functus and could only operate so as to 
constrain the Board's discretionary powers during the appeal to which it was filed in 
the first place; that the certificate was abolished by the enactment of the Immigration 
Act, 1976; that the present hearing was a new hearing rather than a continuation of the 
first hearing, so that the certificate had ceased to have effect at the termination of 
the first hearing. 


Held: Appeal dismissed, deportation order directed to be executed as soon as 
practicable. The deportation order is valid. The Board is of the opinion that this 
hearing is not a second appeal, simply a continuation of the first appeal and therefore 
all matters before the Board for consideration at the time of the first appeal are 
before it for consideration at the second hearing of the appeal. Therefore, the 
certificate under section 21 of the Immigration Appeal Board Act is a valid and 
subsisting certificate and is in full force and effect. This certificate precludes the 


Board from giving the appellant consideration under section 15 of the Immigration Appeal 
Board Act. 
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Coram: A.B. Weselak (Vice-Chairman), D. Davey and E. Teitelbaum Case heard: 
Toronto, February 21, 1980 Judgment pronounced: March 6, 1980 Reasons by: 
A.B. Weselak (in English; 6 pp.), concurred in by D. Davey and E. Teitelbaum Docket 
no-: 78-9045 Counsel: C.L. Campbell, Barrister and Solicitor, for the appellant; 


W.A. MacIntyre, Esq., for the respondent. 


27.15 Giovanni Tattoli v. Minister of Employment and Immigration 
DEPORTATION ORDER - RETURNING RESIDENT OF CANADA - ABANDONMENT OF RESIDENCE - 


JURISDICTION OF BOARD - DETERMINATION OF STATUS - WHETHER BOARD HAS JURISDICTION TO 
DETERMINE STATUS OF PERSON ALREADY IN CANADA 


JURISDICTION OF BOARD - DEPORTATION ORDER - DETERMINATION OF STATUS - WHETHER BOARD HAS 
JURISDICTION TO DETERMINE STATUS OF PERSON ALREADY IN CANADA - IMMIGRATION ACT, 1976, 


S.C. -1976-77,. °C. 52, SS. 9(1),. [24,0 2762).(b) 5 oie 205) 0b) 2 eM GRAD LOM 
REGULATIONS, 1978, S. 18(1) 


The appellant, an Italian citizen, was ordered deported following an inquiry at which he 
was found to be a person who had engaged in employment in Canada without a valid 
employment authorization and a person who had entered and remained in Canada by 
misrepresentation of a material fact. The appellant claimed to be a_ permanent 
resident. The respondent challenged the jurisdiction of the Board to hear the appeal in 


that, unlike the circumstances in Webber and Selby, the appellant had not been excluded 
at a port of entry. 


Held: Appeal dismissed. The Board's jurisdiction to determine if a person has 
maintained his status of permanent resident is the same whether a person is excluded at 
the port of entry for non-possession of a visa or inland as a person illegally living or 
working in Canada. Having considered the evidence, the Board finds that the appellant 


is not a permanent resident and therefore has no right of appeal pursuant to section 72 
of the Act. 


Webber, Kenneth Jimmy v. M.E.I. (I1.A.B. 78-9125), Weselak, Benedetti, Teitelbaum, 
June.) 14s 1978i\(See “CLIC S72 Nos 2.3 VAD ile, Zo l O79) ha RiemMc craleammaindeeS en b vase (all SO) lal 
DoleRe (3d) M268 h CoA )iSmMOE. lo dvs, Hasse Manthiredin( lie Bcume7o-- 61030) emt SiCot tema pDelnlts 
Teitelbaum, February 6, 1980 (See CLIC, No. 17.11, July 21, 1980); Adams, Janice May v. 
MoE.I. (1.A-B. 78-9455), Weselak, Benedetti, Petrie, October sa) 1978) (See CHIC. INo. 
Soil a WING 25 NAD le 
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Coram: D. Davey (Vice-Chairman), E. Teitelbaum and R. Tremblay Case heard: Toronto, 
September 10, 1980 Judgment pronounced: September 10, 1980 Reasons by: D. Davey 
(ainbeEnighianshisael O-mppies))s Saas in by E. Teitelbaum and R. Tremblay Docket no.: 
80-9146 Counsel: L. Waldman, Barrister and Solicitor, for the appellant; J.D. Taylor, 
Esq., for the respondent. 


27.16 Rachelle Mercier v. Minister of Employment and Immigration 


DEPORTATION ORDER - PERMANENT RESIDENT - DEPORTATION ORDER RESULTING FROM MINISTER'S 
APPEAL - DEEMED APPEAL FROM DEPORTATION ORDER - ALL THE CIRCUMSTANCES OF THE CASE - 
IMMIGRATION ACT, 1976, S.C. 1976-77,°C. 52, SS. 72, 73, 75(3) 


A deportation order was pronounced by the Board against the appellant, a permanent 
resident of Canada, following the Minister's appeal from the decision of an adjudicator 
that she was not a person who had been granted landing in Canada by reason of 
misrepresentation of a material fact (see CLIC, No. 22.8, January 29, 1981). The 
appellant appealed from the deportation order made against her, as section 75(3) of the 
Immigration Act, 1976 entitled her to do, on equitable grounds. 


Held: Appeal allowed, deportation order quashed. The appellant is satisfactorily 
established in Canada. She is steadily and gainfully employed. She has a son, a 
Canadian citizen, who needs medical attention which he can receive without charge in 


Canada. She has family in Canada and has no desire to live with her husband who resides 
in Haiti. 


Coram: J.-P. Houle (Vice-Chairman), R. ‘Tremblay and G. Loiselle Case heard: 
Montreal, November 17, 1980 Judgment pronounced: November 17, 1980 Reasons by: 
J.-P. Houle (in French; 4 pp.), concurred in by R. Tremblay and G. Loiselle Docket 
Tas) yioalecrs Counsel: D. Paquin, Barrister and Solicitor, for the appellant; 


J.R. St-Louis, Esq., for the respondent. 


"27.17 Osama Abdel Baky v. Minister of Employment and Immigration 
DEPORTATION ORDER - REOPENING OF APPEAL - ORDERED DEPORTED FOLLOWING CRIMINAL 


CONVICTIONS IN CANADA - CREDIBILITY - ALL THE CIRCUMSTANCES OF THE CASE - EGYPTIAN 
MILITARY CODE, ART. 154 - IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, C. I-3 (repealed), 
SS. 11, 15(1)(a) 


The appellant, an Egyptian citizen, admitted to Canada as a permanent resident, had been 
ordered deported as a result of criminal convictions in Canada. His initial appeal to 
the Immigration Appeal Board was dismissed. He moved to reopen his appeal, claiming 
that he was a deserter from the Egyptian army and would be shot if he were returned to 
Egypt. The motion having been granted, his appeal was reopened. 


Held: Appeal dismissed, deportation order directed to be executed as soon as 
practicable. The appellant's testimony that he served in the Egyptian army and deserted 
is not credible. There is no reason to believe that the Egyptian authorities, civil or 
military, have the slightest interest in punishing or persecuting him. He has not 
established that he is a deserter. In considering all the circumstances of this case, 
we cannot ignore the fact that although the appellant has been in this country for eight 
years, he has spent almost the whole of this period in prison. He was convicted of two 


crimes of violence. He never claimed asylum as a military deserter until making his 
motion to reopen. 
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Coram: J-V. Scott (Chairman), W. Hlady and B. Howard Case heard: Vancouver, 
November 17 and 18, 1980 Judgment pronounced: December 15, 1980 Reasons by: 
J.V. Scott (in English; 9 pp.), concurred tn by W. Hlady and B. Howard Docket no.: 
74-7046 Counsel: RoA. (MeEPhiees Barrister sand) SSold ction. = Ores che weap peslnlbanite 


C.J. Dickey, Esq., for the respondent. 


Cheaks Minister of Employment and Immigration v. Michelle Hope White 


APPEAL BY MINISTER - WHETHER ADJUDICATOR ERRED IN FINDING THE RESPONDENT A PERMANENT 
RESIDENT - WHETHER ADJUDICATOR ERRED IN NOT MAKING REMOVAL ORDER AGAINST RESPONDENT - 
ABANDONMENT OF PERMANENT RESIDENCE - INTENTION - IMMIGRATION ACT, 1976, S.C. 1976-77, 
C.°52, SS. 2(1) 3 3c), 24 ito ec Otel) we (2) e) 5a 3 


The Minister appealed the decision of an adjudicator that the respondent was a permanent 
resident of Canada and had the right to remain in Canada. The respondent, a citizen of 
Jamaica, had been admitted to Canada as a landed immigrant in 1965. In 19705) at age 
twelve, she accompanied her divorced father back to Jamaica, leaving her mother and 
brother behind in Canada. In 1975 and again in 1977, she came back to Canada to visit 


her mother and brother. Her Jamaican passport was stampted "visitor" on both 
occasions. She entered Canada again at age twenty-one, showed her passport stamped 
"landed immigrant" to the Immigration authorities and was admitted without 
qualification. She was thereafter subjected to an inquiry and was found to be a 


returning resident of Canada. 


Held: Appeal dismissed. The two elements of section 24(1) of the Act are the fact of 
departure from and remaining outside Canada and the intent to abandon Canada as the 
place of permanent residence. When the respondent left Canada, she was forced to follow 
her father. Residence is made up of fact and intention, the fact of abode and the 
intention of remaining. The absences from Canada of the respondent have been fully 
explained and were not motivated by any intention to abandon her permanent residence in 
Canada. 


R. Tremblay (dissenting) 


In my view, when the respondent went back to Jamaica in 1970 at age twelve, she regained 
her domicilium originis. The circumstances of this case are difficult to analyze 
because the respondent, although present in court, did not testify before the Board in 
order to clarify some elements of the evidence. In my opinion, the respondent came into 
Canada as a visitor and changed her mind in the course of time. If she had tried to 
revive her resident status when she came back to Canada in 1977, my opinion would have 
been different. The animus cannot be presumed. The onus of proof is on the respondent 
to establish that she did not abandon Canada as her place of permanent residence. I 
would allow the appeal. 


M.E.I. ve. Hass, Manfred (I.A.B. 79-6130), Scott, Campbell, Teitelbaum, February 6, 1980 
(See €LIC, Now 17 j11, duly 215) 1980): Webbers kenneth cdaimmymvicmMc Ejeet of cles Ae Bisuey SiO coNe 
Wesellak, Benedetti, giletitel baum, June +142) 197 Sim(SeemGll Ge sNOsecesey ADIT mcOr mn mon a 
Alexander, Magdi Halim v. M.E.I. (1.A.B. 78-9138), Weselak, Petrie, Teitelbaum, July 18, 
1978 (See CLIC, No. 2.4, April 25, 1979); Goncalves, Laurinda Rodrigues and children v. 
MoMoI. (1OA.Be) 74 =10411) 5 Glogowski,., Russeliia. —Poworozny Kee (August an lis sl 9)7,5)eenPatiens 
Mahendrakumar Haribhai v. M.E-I. (I1.A.B. 78-9163), Weselak, Benedetti, Petrie, January 
95.1979) (See (CIG. "Noes 5.08), VAUGUS ti St 0917/9) eee iby smiBieemdiaimmlnere:S (Ome av, simet leirer leet (MUiee Nelo te 
79-6047), Glogowski, Campbell, Teitelbaum, May 24, 1979 (See CLIC, No. 16.14, June 23, 
1980) Re: MoE. 1.) sande Selibyek 19 S80)ey TOD Rm Gs d)e ZO i ((beG Aten RAG amSisued ain CleMa ial vamev pe 
MoE.I. (1SA.B. 78-9455). Weselak, “Benedetti, Petrie. October ss. 97/G0 SeeunGlaliGumENiol. 
3-14, June27, 1979) Kempi'v.. Kemp 16 Ne Yi. Se 2du 20% 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay (dissenting) and G. Loiselle Case 

heard: Montreal, September 23, 1980 Judgment ronounced: October 22, 1980 
Reasons by: G. Loiselle (in English; 12 pp.), concurred in by J.-P. Houle Dissenting 
reasons by: R. Tremblay (in English; 7 pp.) Docket no.: 80-1005 Counsel: 


JoRe. St-louts, Esq., for the appellant; P. “Hudon, SBarrmistenm and [Solicitor.pet omeatne 
respondent. 
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27.19 Minister of Employment and Immigration v. Tarlok Singh 


APPEAL BY MINISTER - RESPONDENT ELUDING INQUIRY UNDER IMMIGRATION ACT, 1976 - CONTINUOUS 
PRESENCE IN CANADA NECESSARY FOR FINDING OF ELUSION - BURDEN OF PROOF - IMMIGRATION ACT, 
1976, S.C.1 976-77, C. 52, SS. 19(1)(h), 20(1), 27(2)( Ff), 30(2), 73 


The Minister appealed the decision of an adjudicator who found that the respondent was 
not a person who had eluded inquiry under the Act and therefore was not subject to 
removal from Canada. The respondent had failed to appear at a resumption of his inquiry 
following an adjournment thereof. As a result, another inquiry was commenced based on 
the respondent's elusion from the initial inquiry. The adjudicator determined that it 
was necessary for the respondent to be in Canada continuously from the time he failed to 
appear at the resumption of the first inquiry until the completion of the second 


inquiry. The case presenting officer submitted that, although the respondent had 
alleged, at the time of his apprehension, that he had not been in Canada continuously, 
this was not sufficient evidence that the respondent had indeed left Canada. The 


adjudicator found there was insufficient evidence to establish the respondent had 
remained in Canada continuously and the burden of so establishing lay on the Minister. 


Held: Appeal allowed, deportation order pronounced against the respondent. No direct 
evidence was given by the respondent as to his alleged absence from Canada. The Board 
therefore is of the opinion that the adjudicator had no acceptable evidence upon which 
to base his decision that the respondent was not in Canada at the material times. 


Coram: A.B. Weselak (Vice-Chairman), E. Teitelbaum and B.M. Suppa Case heard: 
Toronto, November 18, 1980 Judgment pronounced: November 18, 1980 Reasons by: 


A.B. Weselak (in English; 5 pp.), concurred in by E. Teitelbaum and B.M. Suppa Docket 
no.: 80-9276 Counsel: J.D. Taylor, Esq., for the appellant. 


27.20 Ronit Little v. Minister of Employment and Immigration 


MOTION - REOPENING OF APPEAL - SPONSORSHIP APPEAL - DENIAL OF COUNSEL OF CHOICE AT FIRST 
HEARING - EVIDENCE AVAILABLE WHICH WAS NOT AVAILABLE AT FIRST HEARING - WHETHER GROUNDS 
ESTABLISHED TO WARRANT REOPENING 


JURISDICTION OF BOARD - TRANSITIONAL - REOPENING OF SPONSORSHIP APPEAL INITIALLY MADE 
UNDER SECTION 17 OF THE IMMIGRATION APPEAL BOARD ACT, S.C. 1966-67 (repealed) - DOCTRINE 
OF LACHES 


SPONSORSHIP - MOTION TO REOPEN APPEAL - JURISDICTION OF BOARD - TRANSITIONAL - 
IMMIGRATION APPEAL BOARD ACT, S.C. 1966-67, C. 90 (repealed), S. 17 


The applicant filed a_ motion to reopen her appeal, initially made pursuant to section 17 
of the Immigration Appeal Board Act, S.C. 1966-67 (repealed), on the grounds that she 
had been denied counsel of her choice at the hearing of her appeal since she did not 
realize her counsel was not a lawyer, and that further evidence was available which was 
not available by due diligence at the first hearing of her appeal. The further evidence 
consisted of the removal by the Immigration Act, 1976 of any prohibition relating to a 
conviction for a crime of moral turpitude; of the fact that five years had passed since 
the applicant's husband had been convicted of a criminal offence; and of the fact that 
the applicant, who was not employed at the time of her appeal, was now fully employed. 


Held: Motion dismissed. The first ground must fail as the applicant knew of her right 
to counsel and was represented at her appeal by counsel of her choice. With respect to 
the second ground, the applicant's husband was refused admission to Canada because he 
had been convicted of crimes of moral turpitude. The applicant alleged she would have 
the opportunity at a second hearing of her appeal, to make submissions regarding the 
rehabilitation of her husband, on humanitarian and compassionate grounds, in view of the 
less stringent provisions of the Immigration Act, 1976. However, if the Board were to 
allow the appeal to be reopened, the Immigration Appeal Board Act would be applicable in 
determining the outcome of the appeal. If the applicant wishes to benefit from the 
passage of time or from the new Act, she has only to re-file her sponsorship 
application. Moreover, the lapse of time since the criminal convictions and the 
applicant's employment were facts which were not available at the time of the first 
hearing. The second ground must also fail. 


Sieh — 


The Board is satisfied that it has jurisdiction to reopen an appeal under section 17 of 
the Immigration Appeal Board Act where the new evidence to be submitted meets the 
criteria as set out in Chan, which it does not meet in the present case. 


The respondent alleged that the applicant, by not taking any action for three years, was 
now barred from doing so by the doctrine of laches. However, as the applicant only 
became aware of the circumstances which gave rise to this application in May, 1980, the 
doctrine of laches does not apply. 


RSS Ne (AS ESTES S ((20)) “Sten (Oinieg Colo eee Wiineinao (NGGE)) OG elbslas (al) Sie 
(BreiC GaAs Rie Koko initia G19 67) mom DebeRts (Cd) mo Cun( Bie G eo Gerhem) ssi laViliem VecmaM es: Evens im (1.90/79) TOI 
D.L.R. (3d) 190 (F.C.A.); Bakir, Omar Ahmad Mohammed v. M.E.I. (F.C.A., no. A-566-78), 
Urie, Ryan, Kelly, June 27, 1979 (not yet reported); Chan v. M.M.I. 6 I.A.C. 429/438; 
Manki, Zaheer Ali v. M.E.I. (1.A.B. 74-7090), Campbell, Legaré, Tremblay, February 25, 
eT (SSA) GGA NOs = lailth, Atal) 9240s UO/7ONS COIS (re Moltlets ILM 2 SoGelke Si, 2s 
DeelsReomm cidy) ie lie 


Coram: D. Davey (Vice-Chairman), E. Teitelbaum and B.M. Suppa Case heard: Toronto, 
January 13, 1981 Judgment pronounced: January 13, 1981 Reasons by: D. Davey (in 
English; 9 pp.), concurred in by E. Teitelbaum and B.M. Suppa Docket no.: 77-9131 


Counsel: 8B. Knazan, Barrister and Solicitor, for the applicant; M. Prue, Esq., for the 


respondent. 
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SPONSORSHIPS 


Auguste, Maud (née Lemaine) v. Minister of Employment and Immigration 
Weste, Ulrich v. Minister of Employment and Immigration 
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Judge, Mahan Singh v. Minister of Employment and Immigration 
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29.1 Maud Auguste (née Lemaine) v- Minister of Employment and Immigration 


SPONSORSHIP - REFUSAL BASED ON MEDICAL GROUNDS - SPONSOR PRODUCING MEDICAL EVIDENCE TO 
REBUT REFUSAL - WHETHER REFUSAL VALID IN LAW - COMPASSIONATE OR HUMANITARIAN 
CONSIDERATIONS 


EVIDENCE - SPONSORSHIP - REFUSAL BASED ON MEDICAL GROUNDS - SPONSOR PRODUCING MEDICAL 
EVIDENCE TO REBUT REFUSAL - WHETHER REFUSAL VALID IN LAW - IMMIGRATION ACT, 1976, S.C. 
1976277 5 CS 2 0SS a TOC a NT a 


The appellant sought to have her sponsorship appeal brought on for hearing and to have 
her appeal heard if the application were granted. She had sponsored her husband's 
application for permanent residence in Canada which was refused on the basis that her 
husband's admission would cause or might reasonably be expected to cause excessive 
demands on health or social services. The sponsor appealed the refusal and at the 
hearing her counsel objected that the record was incomplete and the reasons for refusal 
incomprehensible as there was no medical documentation in support of the refusal other 
than a coded medical certificate. The respondent contended that the medical information 
relating to the refusal was confidential notwithstanding the sponsored applicant's 
consent to the release of such information. The Board treated the objection made by 
appellant's counsel as an oral motion, granted the motion and ordered the respondent to 
perfect the record. The appellant then moved to have her appeal brought on again for 
hearing, hence the present combined motion and appeal. At the motion, the respondent 
filed the letter of a doctor from Medical Services, Health & Welfare Canada to perfect 
the record. 


Held: Application granted, appeal allowed in law and equity. Filed on the record are 
independent medical reports from two doctors who examined the sponsoree. They state in 
precise terms that the sponsoree's heart condition is stable and if surgery were needed, 
it would not be required for another fifteen years. The refusal and the medical report 
of the respondent's doctor, on the other hand, are not based on cogent evidence. The 
appellant has adduced evidence that her husband's admission would not cause excessive 
demands on health services and therefore the appeal is allowed in law. Considering the 
evidence as a whole, there are also sufficient grounds to warrant the granting of 
special relief in equity. 


Coram: Je-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: 
Montreal, December 2, 1980 Judgment pronounced: December 2, 1980 Reasons by: 
G.vLotsel le (in -Frenchs)9) pps Boncirred in by J.-P. Houle and R. Tremblay Docket 

no.: 79-1213 Counsel: J. Westmoreland-Traoré, Barrister and Solicitor, for the 


applicant, appellant; J.R. St-Louis, Esq., for the respondent. 


29.2 Ulrich Weste v. Minister of Employment and Immigration 


SPONSORSHIP - ADMISSION OF SPONSOREE WOULD OR MIGHT REASONABLY BE EXPECTED TO CAUSE 
EXCESSIVE DEMANDS ON HEALTH OR SOCIAL SERVICES - SPONSOREE ACTUALLY ASSUMING COST OF 
HEALTH CARE AND COVERED BY PROVINCIAL HEALTH PLAN - WHETHER DEMANDS ON HEALTH SERVICES 
THEREBY EXCESSIVE - COMPASSIONATE OR HUMANITARIAN CONSIDERATIONS - IMMIGRATION ACT, 
1976, S.C. 1976-77, C. 52, SS. 19(1)(a)(ii), 79(2)(a), (b) 


The appellant sponsored the application for permanent residence made by his mother. It 
was refused on the basis that his mother suffered from a condition described as organic 
brain syndrome which would cause excessive demands on health or social services. The 
sponsoree was present in Canada legally on a Minister's permit and paid the expenses 
connected with her residence in an institution for elderly persons. She was entitled to 
free medical treatment under a provincial health plan. Counsel for the appellant 
contested the validity of the refusal on the ground that the evidence indicated the 
sponsoree is not and has not been a burden on health or social services. 


Held: Appeal allowed in equity. The evidence that the sponsoree is permanently 
institutionalized due to organic brain syndrome was not challenged by the appellant's 
counsel. It is common knowledge that all provincial medicare plans are heavily 


subsidized by the Federal and Provincial governments from taxes paid by all residents of 
Canada. All that medical officers, pursuant to section 19(1)(a)(ii) of the Immigration 
Act, 1976 are required to do is to diagnose whether a person seeking permanent admission 
to Canada is suffering from a certain disease and whether the admission of this person 
might reasonably be expected to cause excessive demands on health or social services. 
Accordingly, the financial circumstances of an applicant for landing and the settlement 
arrangements made by him or his family are not relevant to the medical doctor's 
decision. Therefore, the refusal was made in accordance with the law. 


However, there exist compassionate considerations that warrant the granting of special 
relief: the close and affectionate relationship between the sponsor's family and the 
sponsoree, the age of the sponsoree and the need of moral support from the sponsor and 
his family, which support the sponsoree would be denied if she had to leave Canada. 
Although technically she might reasonably be expected to cause excessive demands on 
health or social services, the sponsoree's age, present financial circumstances and the 
sincere undertaking voiced by the sponsor do not indicate that the Canadian community at 
large would be responsible to any great extent for her welfare. 


Coram: F. Glogowski (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: 
Fredericton, January 20, 1981 Judgment pronounced: January 20, 1981 Reasons by: 
F. Glogowski (in English; 8 pp-), concurred in by R. Tremblay and G. Loiselle Docket 
now: 80-1160 Counsel: 0D.S. Green, Barrister and Solicitor, for the appellant; 


DEGThaY Ons tesa. , fon the respondent. 


29.3 Jennifer Patricia Brooks v. Minister of Employment and Immigration 
SPONSORSHIP - SECOND OCCASION SPONSOREE HAD SUBMITTED APPLICATION FOR’ PERMANENT 


RESIDENCE - REFUSAL BASED, INTER ALIA, ON SPONSOREE'S FAILURE TO ANSWER TRUTHFULLY 
QUESTIONS PUT BY VISA OFFICER - ONLY QUESTIONS RESPECTING SECOND APPLICATION RELEVANT - 
IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 8(1), 9(3), 19(2)(d), 79 - IMMIGRATION 
REGULATIONS, 1978, S. 41(b) 


The appellant sponsored the application for permanent residence in Canada of her 
spouse. The application was refused on the grounds that the sponsoree had failed to 
establish his sincere and responsible intentions with respect to the sponsorship and had 
not answered truthfully all questions put to him by a visa officer. The appellant had 
previously sponsored her husband at the time when he was her fiancé but the application 
had been refused. The instant appeal arose from the appellant's second attempt at 
sponsorship of this individual. 


Held: Appeal allowed in law. The appeal at bar flows from the refusal of the second 
application and therefore what transpired at the time of the interview regarding the 
first application is no longer relevant. The only question to be answered is whether 
the sponsoree was truthful at the second examination. In this respect, the refusal 
letter does not give specific information as to which questions put to the sponsoree 
were not answered truthfully. In addition, a refusal based on the lack of bona fides of 
the parties contracting marriage is not a proper ground for refusal. Therefore, both 
grounds of refusal are invalid. 


Fortier-Pierre, Huguette v. M.E.I. (I1-A.B. 78-1067), Houle, Glogowski, Tremblay, 
February 7, 1979 (See CLIC, No. 4.13, June 29, 1979). 


Coram: F. Glogowski (Vice-Chairman), U. Benedetti and G. Tisshaw Case heard: 
Toronto, February 23, 1981 Judgment pronounced: February 24, 1981 Reasons by: 
F. Glogowski (in English; 7 pp-), concurred in by U. Benedetti and G. Tisshaw Docket 

now: 80-9014 Counsel: kK. Gillese, Esq-., for the appellant; L. Williams, Esq., for 
the respondent. 


Boe es 


29.4 Dalbir Singh Jassal v. Minister of Employment and Immigration 


SPONSORSHIP - DEPENDANT - EVIDENCE ESTABLISHING DEPENDANT UNDER TWENTY-ONE YEARS OF AGE 
- PROOF OF VALIDITY OF DOCUMENT - REVISED BIRTH CERTIFICATE 


EVIDENCE - SPONSORSHIP - PROOF OF VALIDITY OF DOCUMENT - REVISED BIRTH CERTIFICATE - 
REGISTRATION OF BIRTHS & DEATHS ACT 1969 (UNION TERRITORY OF DELHI) - IMMIGRATION ACT, 
1976, S.C. 1976-77, C.52.S8S...9(3), 7 1902) (da), 7902) (a) 


The appellant sponsored the application for permanent residence of his parents, sister 
and brother. The brother was refused on the basis that he had not provided satisfactory 
evidence to establish he was under twenty-one years of age. The evidence submitted as 
proof of age consisted, inter alia, of two birth certificates: a nameless certificate 
indicating that a male child son of the appellant's father was born on April 9, 1958 and 
a second certificate revised in October, 1979 to indicate the brother's name. 


Held: Appeal allowed in law. As proof of his brother's age, the appellant produced a 
nameless birth certificate which had been revised to indicate the brother's name at a 
time when tte processing of the sponsorship application was underway. To justify this 
action, the appellant produced a text entitled "Manual of Instructions for Registration 
of Births & Deaths in Delhi, "issued in accordance with the Registration of Births & 
Deaths Act 1969 of the Union Territory of Delhi. Section 14 of that Act provides that 
it is not necessary to give the name of a child at the time of initial registration and 
the name may be entered by the registrar at any later date. It was accepted by the 
Court that the addition of the brother's name to the birth certificate had been effected 
in accordance with the Registration of Births & Deaths Act 1969. 


Coram: A.B. Weselak (Vice-Chairman), B. Suppa and W.M. Hlady Case heard: Winnipeg, 
March 6, 1981 Judgment pronounced: March 6, 1981 Reasons by: WeM. Hlady (in 
English; 6 pp.), Concurred in by A.B. Weselak and B. Suppa ocket no.: 80-6059 
Counsel: C.W. Lorenc, Barrister and Solicitor, for the appellant; D.M. Hanbury, Esq., 


for the respondent. 


29.5 Sawinder Kaur Lail v. Minister of Employment and Immigration 


SPONSORSHIP - DEPENDANT - NO SATISFACTORY EVIDENCE TO ESTABLISH THAT ONE OF SPONSORED 
DEPENDANTS UNDER TWENTY-ONE YEARS OF AGE - TRANSITIONAL - SPONSORSHIP APPLICATION MADE 
UNDER IMMIGRATION ACT, R.S.C. 1970, C. I-2 (repealed) - REFUSAL BASED ON IMMIGRATION 
ACT, 1976 - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 9(3), 19(2)(d), 79 - 
IMMIGRATION REGULATIONS, 1978, SS. 2(1), 4(e), 5(1), 6(1)(a) 


The appellant sponsored the admission to Canada of her father and his dependants in 1976 
pursuant to the Immigration Act, R.S.C. 1970, c. I-2 (repealed). The appellant's 
brother was refused admission to Canada due to lack of satisfactory evidence 
establishing he was under twenty-one years of age. The refusal was made in accordance 
with the provisions of the Immigration Act, 1976 which had been proclaimed in force 
subsequent to the filing of the sponsorship application. 


Held: Appeal dismissed in law. The age of the father was not established to be over 
sixty years at the time the sponsor made her application for his admission to Canada in 
1976 as was required by the Immigration Act. He and his dependants became eligible to 
be sponsored pursuant to subsection 5(1) of the Immigration Regulations, 1978 on the 
date of proclamation of the Immigration Act, 1976, i.e. on April 10, 1978. The Board 
accepts that the date of birth of the appellant's brother is December 3, 1956. He was 
therefore over twenty-one years of age on April 10, 1978, the date the appellant 
acquired the right to sponsor her father and his dependants. 


The Board cannot exercise its discretionary powers on the ground that there exist 
compassionate or humanitarian considerations in this appeal as the Board would thereby 
expand its discretion beyond the members of the family class. 


Nts 


Coram: F. Glogowski (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: 
Calgary, March 9, 1981 Judgment ronounced: March on oneeloS. Reasons by: 
F. Glogowski (in English; 5 pp.), concurred in by R. Tremblay and G. Loiselle Docket 

no.: 80-6201 Counsel: J. De Paoli, Barrister and Solicitor, for the appellant; 
D.M. Hanbury, Esq., for the respondent. 


29.6 Gerry Brillantes Ceballos v. Minister of Employment and Immigration 


SPONSORSHIP - ADMISSION OF ACCOMPANYING DEPENDANT LIKELY TO CAUSE EXCESSIVE DEMANDS ON 
HEALTH OR SOCIAL SERVICES - EVIDENCE ADDUCED AT HEARING THAT DEPENDANT HEALTHY AND HAD 
HAD NO MAJOR ILLNESS - WHETHER REFUSAL VALID IN LAW - COMPASSIONATE OR HUMANITARIAN 
CONSIDERATIONS - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 19(1)(a)(ii), 79 


The appellant sponsored the application for permanent residence in Canada made by his 
father and accompanying dependants. One of the accompanying dependants was refused on 
medical grounds. In the record was a coded medical certificate alleging the dependant 
was inadmissible as he had a condition likely to cause demands on health or social 
services and containing a narrative statement that he might need vocational and 
educational training in Canada. At the hearing, the appellant produced report cards 
relating to the dependant indicating he was doing well in his school studies and two 
medical reports stating the dependant was healthy and had had no major illness. 


Held: Appeal allowed in equity. The letter of refusal is valid in law, although the 
Board is of the opinion that it does not meet the spirit of the law in that under 
section 79 of the Immigration Act, 1976 the appellant is entitled to know the case he 
has to meet. However, in view of the evidence adduced by the appellant that his brother 
was normal and the fact that he was not provided with proper information to enable him 
to meet his case, the Board allows the appeal on humanitarian and compassionate grounds. 


Coram: F. Glogowski (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: 
Calgary, March 10, 1981 Judgment ronounced: MarChemiOn sat OS. Reasons by: 
F. Glogowski (in English; 5 pp.), concurred in by R. Tremblay and G. Loiselle Docket 
no.: 80-6108 Counsel: D.M. Hanbury, Esq., for the respondent. 


2951 Mahan Singh Judge v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE REFUSED ON MEDICAL GROUNDS - MEDICAL REPORTS FILED BY APPELLANT 
- WEIGHT TO BE ACCORDED SUCH EVIDENCE - COMPASSIONATE OR HUMANITARIAN CONSIDERATIONS 


EVIDENCE - SPONSORSHIP - SPONSOREE REFUSED ON MEDICAL GROUNDS - MEDICAL REPORTS FILED BY 
APPELLANT - WEIGHT TO BE ACCORDED SUCH EVIDENCE - IMMIGRATION ACT, 1976, S.C. 1976-77, 
C. 52, SS. 2, 19(1)(a)(i), 19(2)(d), 79 - IMMIGRATION REGULATIONS, 1978, S. 6(1)(a) 


The appellant sponsored the application for permanent residence made by his father, 
mother and two sisters, citizens of India. The application was refused on the basis 
that the mother suffered from a tubercular condition, a health impairment likely to 
entail danger to public health or safety in Canada. At the appeal hearing, the 
appellant submitted several medical reports of recent date from independent medical 
doctors and X-ray clinics in India. The reports dealt with personal and private 
consultations and all suggested the mother's disability had been cured. 


Held: Appeal dismissed in law and equity. Sections 2 and 19(1)(a) of the Immigration 
Act, 1976 make clear that admissibility on the basis of health is to be determined by a 
medical officer, concurred in by another, both of whom are recognized as such by the 
Minister of National Health and Welfare as medical officers for the purposes of the 
Act. The initial departmental medical assessment has not been challenged and this 
assessment has not been revised. The refusal therefore is in accordance with the law. 


By Bene 


With respect to the Board's jurisdiction in equity, counsel for the appellant argued 
that it would be compassionate to allow this family to enter Canada since opportunities 
and circumstances in Canada are so much more attractive than in India. TMS eetS 
essentially an economic argument which has never been accepted by the Board as a ground 
for a decision in equity. The appellant by his support and his sponsorship of his 
parents and sisters is clearly acting in their interests but there was no evidence of a 
relationship of such a compelling nature as to justify a decision in equity that would 
separate his mother, father and two sisters from the balance of the family in India. 


Coram: C.M. Campbell (Vice-Chairman), W.M. Hlady and 8. Howard Case heard: 
Edmonton, February 5, 1981 Judgment ronounced: Marichinls re Loet Reasons by: 
C.M. Campbell (in English; 4 pp.), concurred in by W.M. Hlady and B. Howard Obiter 
Dictum_ by: C.M. Campbell (in English; 2 pp.) Docket no.: 80-6239 Counsel: 


Mow by ons, Barrisiternelande Solicit ton hor. .t he append l-dint cambiar Dithtey same Siclen tuum AG Tame tine 
respondent. 


29.8 Ravendra Grewal v. Minister of Employment and Immigration 


SPONSORSHIP - MEMBER OF THE FAMILY CLASS INADMISSIBLE AS NO EVIDENCE PRODUCED THAT 
DEPENDANT UNDER TWENTY-ONE YEARS OF AGE - WHETHER REFUSAL VALID - COMPASSIONATE OR 
HUMANITARIAN CONSIDERATIONS - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 9(3), 
19(2)(d), 79 


The appellant sponsored the application for permanent residence in Canada made by his 
parents and siblings. The application was refused because of the _ father's 
inadmissibility, based on his failure to produce documentation establishing his 
admissibility, his failure to answer truthfully questions put to him by a visa officer 
and his failure to provide satisfactory evidence to establish that one of his dependants 
was under twenty-one years of age. 


Held: Appeal dismissed with respect to the dependant, allowed in equity with respect to 
the remaining sponsorees. As the appellant has not produced satisfactory proof that the 
dependant was under twenty-one years of age, the Board finds the refusal letter is valid 
with respect to her, and as she is a dependant and inadmissible, the refusal letter in 
general is a valid refusal letter. There are, however, such compassionate and 
humanitarian considerations as would justify the granting of special relief for the 
remaining sponsorees. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and G. Tisshaw Case heard: 
iiorontioy iy Maneh elon wus Gon Judgment ronounced: Marseiiliorsmmlo Onl Reasons by: 
A.B. Weselak (in English; 2 pp.J), concurred in by U. Benedetti and G. Tisshaw Docket 
no: 80-9143 Counsel: R.A. Sainaney, Barrister and Solicitor, for the appellant; 


M. Prue, Esq., for the respondent. 


29.9 William Sibbald Turnbull v. Minister of Employment and Immigration 


SPONSORSHIP - SPOUSE - SPONSOREE ALLEGEDLY A PARTY TO A VALID MARRIAGE AT TIME OF 
MARRIAGE TO SPONSOR - EVIDENCE - PROOF OF PRIOR MARRIAGE 


EVIDENCE - SPONSORSHIP - SPOUSE - SPONSOREE ALLEGEDLY A PARTY TO A VALID MARRIAGE AT 
TIME OF MARRIAGE TO SPONSOR - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 9(3), 
19(2)(d), 27(2)(b), (e), 79 - IMMIGRATION REGULATIONS, 1978, SS. 2(1), 18 


The appellant sponsored the application for permanent residence in Canada made by his 
wife, a citizen of the Philippines. She was refused in that she had failed to produce 
satisfactory evidence to establish that she was a spouse as defined in section 2(1) of 
the Immigration Regulations, 1978. It was alleged that the sponsoree was a party to a 
valid Filipino marriage at the time she married the appellant in Canada. 


Se 


Held: Appeal allowed in law. The appellant, under oath, submitted a written statement 
to the effect that his wife had gone through a form of marriage ceremony in the 
Philippines under pressure from her parents but that the marriage was never registered 
and there was no certificate of marriage. The respondent failed to obtain an official 
record of a marriage allegedly affecting the sponsoree, a marriage recorded in a 
certificate of birth (relating to a child of the sponsoree) filed in the record. 
Statements made by the sponsoree at her immigration inquiry and various documents in the 
record support the appellant's contention that the prior relationship was a common-law 
one. It was accordingly not proven that the sponsoree was a party to a valid marriage 
at the time she married the appellant. Furthermore, in the record are copies of a 


certificate of marriage relating to the marriage performed between the appellant and the 
Sponsoree. 


Coram: C.M. Campbell (Vice-Chairman), W.M. Hlady and 8. Howard Case heard: 
Vancouver, March 20, 1981 Judgment pronounced: March 20, 1981 Reasons by: 
W.M. Hlady (in English; 6 pp.), concurred in by C.M. Campbell and B. Howard Docket 


noses) 1/9 =6201 Counsel: D.M. Hanbury, Esq., for the respondent. 


29.10 Kulwant Kaur v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOR UNABLE TO FULFIL UNDERTAKING AT TIME OF REFUSAL OF SPONSORED 
APPLICATION - SUBSEQUENTLY ABLE TO FULFIL UNDERTAKING - RELEVANT DATE FOR DETERMINING 
ABILITY TO FULFIL UNDERTAKING AND VALIDITY OF REFUSAL - IMMIGRATION ACT, 1976, S.C. 
1976-77, C. 52, S. 79 - IMMIGRATION REGULATIONS, 1978, S. 6(1)(b) (iii) 


The appellant sponsored the application for permanent residence of her mother, brothers 
and sister. The application was refused on the basis that the appellant was financially 
unable to fulfil the undertaking given on behalf of the sponsored individuals. 


Held: Appeal allowed in law. At the time of assessment of her financial circumstances, 
the appellant was pregnant and unemployed and the family income was insufficient to meet 
the level required. The refusal letter was therefore valid at the time it was made. 
However, the Board is to consider the facts as they exist when the matter is before it. 
On the evidence, the appellant now meets the relevant requirements. 


Cewnve MeaMelet1974 2) F.C. 200K 2 oD lik (3d) (639. (C6 .Ae)'e 


Coram: D. Davey (Vice-Chairman), U. Benedetti and B.M. Suppa Case heard: Toronto, 
March) 200 19S) Judgment pronounced: March 26, 1981 Reasons by: D. Davey (in 
English; 2 pp.), concurred in by U. Benedetti and B.M. Suppa ocket noe: 80-9221 
Counsel: R.A. Sainaney, Barrister and Solicitor, for the appellant; D. Taylor, Esq., 
for the respondent. 


2911 Yao Heng (Ricky) Chou v. Minister of Employment and Immigration 


SPONSORSHIP - ADMISSION OF DEPENDANT WOULD CAUSE OR MIGHT REASONABLY BE EXPECTED TO 
CAUSE EXCESSIVE DEMANDS ON HEALTH OR SOCIAL SERVICES - COMPASSIONATE OR HUMANITARIAN 
CONSIDERATIONS - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 3(c), 19(1)(a)(ii), 
(2)(d), 79(2)(b) - IMMIGRATION REGULATIONS, 1978, S. 6(1)(a) 


The appellant sponsored an application for permanent residence in Canada made by his 
parents and two brothers. One of the brothers was refused in that his admission would 
cause or might reasonably be expected to cause excessive demands on health or social 
services. The appellant had not seen his father in twenty years and his mother and a 
brother in almost six years. 


IE hats 


Held: Appeal allowed on equitable grounds. At the hearing of the appeal, it became 
clear the refused brother was a mongoloid. The refusal letter is valid in law. 
However, section 3(c) of the Immigration Act, 1976 states as one of the objectives of 
the Act, "to facilitate the reunion in Canada of Canadian citizens and permanent 
residents with their close relatives from abroad." In the dislocation and separation of 
the sponsor's family over the past twenty years, we have a prime example of the 
situation this section was enacted to relieve. Additionally, the sponsor, his sister 
and aunt, all resident in Canada, strongly stated their commitment to support their 
relatives. 


Coram: C.M. Campbell (Vice-Chairman), W.M. Hlady and B. Howard Case heard: 
Vancouver, April 21, 1981 Judgment ronounced: Apr itez2i2., ost Reasons by: 
W.M. Hlady (in English; 4 pp.), concurred in by C.M. Campbell and B. Howard Docket 
no.: 80-6091 Counsel: De) Vanga Barrister) andanSio lac iton. stone nema pipe llilamiers 


T.D. Munn, Esq., for the respondent. 


29.12 Kidane Tegegne v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - FEAR OF PERSECUTION BY REASON OF RACE - DETERMINED TO BE 
REFUGEE “SUR PLACE" - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, S. 70 


The applicant, a citizen of Ethiopia, claimed to be a refugee because of his race 
(Eritrean). He was working as a seaman for a Greek company, having left his country 
before the revolution took place there in 1974. He deserted his ship and asked for 
refugee status in Canada within a month of his desertion after the captain of the vessel 
threatened to send him back to Ethiopia. 


Held: Application having been allowed to proceed, applicant is determined to be a 
Convention refugee “sur place". It is common knowledge that the military coup in 1974 
grew into a civil war verging on genocide. According to the testimony received at the 
hearing, it would seem the situation still exists. If social discrimination because of 
race is not persecution within the meaning of the Convention, a civil war directed 
against a minority race verging on genocide is without doubt evidence of racial 
persecution. As the situation developed in his country, the applicant realized that his 
freedom and his life would be in jeopardy if he returned to Ethiopia. The United 
Nations Convention applies to the applicant, who comes within the definition of refugee 
Siu palaces. 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: 
Montreal, February 25, 1981 Judgment pronounced: February 25, 1981 Reasons by: 
R. Tremblay (in English; 4 pp.), Sar ee in by J.-P. Houle and G. Loiselle Docket 
no.: 80-1034 Counsel: J-H. Grey, Barrister and Solicitor, for the applicant; 


J.R. St-Louis, Esq., for the respondent. 


29.13 Gladstone Percival Hall v. Minister of Employment and Immigration 


DEPORTATION ORDER - PERMANENT RESIDENT - CONVICTED OF OFFENCE UNDER CRIMINAL CODE - ALL 
THE CIRCUMSTANCES OF THE CASE - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 
27(1)(d) (4), 72(1)(b) 


The appellant, a permanent resident of Canada for fifteen years, was ordered deported 
after having been convicted of an offence under the Criminal Code, namely theft under 
$200, for which a term of imprisonment of more than six months had been imposed. He 
alleged that, having regard to all the circumstances of the case, he should not be 
removed from Canada. 


Held: Appeal dismissed. On the evidence before it, the Board is satisfied that the 
deportation order was made in accordance with the Immigration Act, 1976 and 
Regulations. The appellant is twenty-five years of age and his criminal record lists 
ten convictions. In the past four years, he has spent seventeen months in jail and on 
four occasions he was on probation ranging from fifteen months to two years. PG seats 
clear from the evidence that only one factor is in favour of the appellant, namely, his 
fifteen years of residence in Canada. However, in these fifteen years he has achieved 
nothing. He has no assets, no trade, very low education by Canadian standards, no 
steady employment and no support from his parents, as his mother and father, knowing his 
plight, did not appear at the hearing of his appeal. Having regard to all the 
circumstances of the case, no grounds have been established to show cause why the 
appellant should not be removed from Canada. 


Coram: F. Glogowski (Vice-Chairman),- U. Benedetti and G. Tisshaw Case heard: 
Toronto, January 28, 1981 Judgment pronounced: January 29, 1981 Reasons by: 
F. .Glogowski (in English; 10° pp.) concurred in. by U.° Benedetti, and G. Tisshaw 
Docket no.: 80-9092 Counsel: 8B. Knazan, Barrister and Solicitor, for the appellant; 


M. Prue, Esq., for the respondent. 


29.14 Mei-Chun Tsang v. Minister of Employment and Immigration 


MOTION - SPONSORSHIP - PRODUCTION OF MEDICAL DOCUMENTS RELATING TO REFUSAL OF SPONSOREE 
- WHETHER BOARD HAS JURISDICTION TO ORDER PRODUCTION FROM RESPONDENT OR THIRD PARTY 


JURISDICTION OF BOARD - SPONSORSHIP - APPLICATION FOR PRODUCTION OF MEDICAL DOCUMENTS - 
WHETHER BOARD HAS JURISDICTION TO ORDER PRODUCTION FROM RESPONDENT OR THIRD PARTY 


SPONSORSHIP - REQUIREMENT THAT SPONSOR BE INFORMED OF REASONS FOR REFUSAL - WHETHER 
REQUIREMENT SATISFIED - ONTARIO MUNICIPAL BOARD ACT, R.S.O. 1960, C. 274, S. 37 - 
IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 19(1)(a)(ii), 65(2), 79(1) - IMMIGRATION 
APPEAL BOARD RULES, 1978, RULE 33(1), (2) 


The appticant to this motion is the appellant in a sponsorship appeal from the refusal 
of her father's application for permanent residence in Canada. The father's 
inadmissibility was based on the allegation that his admission would cause or might 
reasonably be expected to cause excessive demands on health or social services. The 
purpose of the motion was to obtain production from the respondent of all documents upon 
which the medical certificate of inadmissibility was based. The respondent alleged that 
the medical evidence requested was not in his possession or control and therefore could 
not. be produced by him. The sponsoree had signed an authorization for release of 
medical information to counsel for the applicant but the Medical Services Branch of the 
Department of Health & Welfare refused to comply with the authorization on the basis of 
confidentiality. 


In addition, it appeared that the sponsoree had been informed by letter of his refusal 
but there was no indication on the record that the sponsor had been informed of the 
reasons for refusal, as required by section 79(1) of the Immigration Act, 1976. 


Held: Application dismissed without prejudice to another motion being made in the 
future. The Board is satisfied that the requirements of section 79(1) of the Act, that 
the sponsor shall be informed of the reasons for the refusal, were met in this 
particular case notwithstanding the fact that apparently the letter of refusal was never 
sent to the sponsor. There is no requirement in the Act as to how the sponsor shall be 
informed. 


The Board is in full agreement with the applicant that she is entitled to know the case 
she will have to meet at the appeal hearing. The Board cannot order production from the 
respondent as the documents are not in his possession or control. On the other hand, 
the Board has, as regards production and inspection of documents, all such powers as are 
vested in a superior court of record and therefore has the authority to order production 
of relevant documents in possession of a third party. However, the present motion is 
premature as no notice of the application has been given to the third party from whom 
production is sought. 


Br toy 


Deol, Charanjit v. M.E.I. (I.A.B. 79-9428), Davey, Teitelbaum, Suppa, December 1, 1980; 
Molina, Mario Angel (Riquelme) v. M.E.I. (1.A.B. 79-9363), Scott, Benedetti, Teitelbaum, 
July 9, 1980 (See CLIC, No. 22.6, January 29, 1981); Re Pasquale and Township of Vaughan 
(19679. 10 UR 4D (Cok) MOG L.yerviere GUS ing: lel o645 Can ORiR moa den (Hirde) iam mouldiciimaves 
Tibo and The Queen [1974] 4 W.W.R. 652 (Sask. Q.B.) 


Coram: F. Glogowski (Vice-Chairman), G. Tisshaw and B. Suppa Case heard: Toronto, 
February 3, 1981 Judgment pronounced: April 1, 1981 Reasons by: F. Glogowski (in 
English; 10 pp.), concurred in by G. Tisshaw and B. Suppa Docket no.: 80-9437 
Counsel: C.L. Rotenberg, Barrister and Solicitor, for the applicant; W.A. MacIntyre, 


Esq., for the respondent. 


29.15 : Minister of Employment and Immigration v. Duquesne Edouard 


APPEAL BY MINISTER - RESPONDENT ENTERED CANADA AS A VISITOR - VISITOR STATUS TERMINATED 
- SUBSEQUENTLY GRANTED MINISTER'S PERMIT - WHETHER DEPORTABLE AS OVERSTAYING VISITOR 
UPON CANCELLATION OF MINISTER'S PERMIT - IMMIGRATION ACT, R.S.C. 1970, C. 1-2 
(repealed), S. 7(3) - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 2(1), 27(2)(e), 
37(1)(b), (4), (5), (6), 45(1), 73, 75(2) 


The Minister appealed from an adjudicator's decision that the respondent was not a 
person who had remained in Canada after ceasing to be a visitor and not a person against 
whom a removal order should be made. The respondent had been granted entry to Canada as 
a visitor. His visitor status terminated in July, 1979. In October, 1979 he was 
granted a Minister's permit for one year but before the expiry date it was cancelled and 
the respondent was requested to leave Canada. He did not leave as requested and was 
subjected to inquiry on the basis that he had entered Canada as a visitor and remained 
therein after ceasing to be a visitor. 


Held: Appeal dismissed. The respondent is not a person who has remained in Canada 
after he has ceased to be a visitor. He was no longer a visitor as of July, 1979 and 
the granting of a Minister's permit does not reinstate visitor status. The permit 
itself does not grant a status. It has the effect of allowing a person who would 
otherwise be sujbect to removal to remain in Canada for a period of time. Upon expiry 
of the permit, the Minister could proceed in accordance with section 37(5) or (6) of the 
Immigration Act, 1976. The power is discretionary but may be exercised only by the 
Minister. The Minister directed the respondent to leave Canada pursuant to section 
37(5) of the Act. The adjudicator and the Board are powerless as a result. 


In re Supinder Singh Manhas and in re Immigration Act [1977] 1 F.C. 156 (T.D.). 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: 
Montreal, February 26, 1981 Judgment pronounced: Marchipends. 198 1 Reasons by: 
J.-P. Houle (in French; 7 pp.), concurred in by R. Tremblay and G. Loiselle Docket 

no.: 80-1101 Counsel: S. Marcoux-Paquette, Barrister and Solicitor, for the 


appellant; R. LeBlanc, Barrister and Solicitor, for the respondent. 
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SPONSORSHIPS 


Sandhu, Chhinder Singh v. Minister of Employment and Immigration 
Naidu, Nirmala Devi v. Minister of Employment and Immigration 
Kuthiala, Ashok Kumar v. Minister of Employment and Immigration 
Banait, Bhajan Singh v. Minister of Employment and Immigration 


Deol, Dilbag Singh v.- Minister of Employment and Immigration 

Lal, William and Sushila v. Minister of Employment and Immigration 
Lewis, Linford v. Minister of Employment and Immigration 

Li, Pak v. Minister of Employment and Immigration 


REFUGEES 


Aguilar Martinez, Noé v. Minister of Employment and Immigration 
Castaneda, Dora Alicia Aguilar v. Minister of Employment and 
Immigration 

Torres-Leal, Eliana del Carmen v. Minister of Employment and 
Immigration 

Contreras-Guttierez, Hector Eduardo v. Minister of Employment and 
Immigration 

Farias, Luis Francisco Lobos v. Minister of Employment and Immigration 
Espejo, Aurora Fernandez v. Minister of Employment and Immigration 


MOTION 
Frangipane, Giovanni v. Minister of Manpower and Immigration 
EVIDENCE 
Kuthiala, Ashok Kumar v. Minister of Employment and Immigration 
Banait, Bhajan Singh v. Minister of Employment and Immigration 
Lal, William and Sushila v. Minister of Employment and Immigration 


JURISDICTION OF BOARD 


Banait, Bhajan Singh v. Minister of Employment and Immigration 


3081 Chhinder Singh Sandhu v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSORSHIP OF PARENTS UNDER AGE SIXTY - SPONSORSHIP APPLICATION MADE WHEN 
SPONSOR WAS PERMANENT RESIDENT BUT NOT YET CANADIAN CITIZEN - SPONSOR BECOMING CANADIAN 
CITIZEN WHILE APPLICATION PENDING - WHETHER ELIGIBLE TO SPONSOR PARENTS UNDER SIXTY - 
IMMIGRATION ACT 1976, S.C. -1976-77, C. 52, SS. 9(3), 19(2)(d), 79(2) - IMMIGRATION 
REGULATIONS, 1978, SS. 4(c), 5(1) - IMMIGRATION REGULATIONS, PART I (revoked), S. 31(d) 


The appellant sponsored the application for permanent residence made by his father and 
accompanying family members. The father was refused as he had not established that he 
had reached the age of sixty nor had he proven the age of two dependants. At the time 
of making his sponsorship application, the appellant was a permanent resident but not 
yet a Canadian citizen. 


Held: Appeal dismissed in law. The sponsor has a right of appeal as he was a Canadian 
citizen at the time of filing his appeal. However, for the sponsorship application to 
be viable under the Immigration Act, 1976 the sponsor must be a Canadian citizen at the 
date of his application. The appellant was not eligible to sponsor his parents as they 
were under age sixty and he was not a Canadian citizen at the time of his application. 


Coram: C.M. Campbell (Vice-Chairman), W.M. Hlady and B. Howard Case heard: 
Vancouver, February 13, 1981 Judgment pronounced: March 2, 1981 Reasons by: B. 
Howard: Cin Engtishs 5. ppedi ON red in By C.M. Campbell and W.M. Hlady Docket no.: 
79-6195 Counsel: Ds. Persad,’ Barrister and “Solicitor, sfora) thre-mappe mhants 


W.L. Bernhardt, Esq., for the respondent. 


3012 Nirmala Devi Naidu v. Minister of Employment and Immigration 


SPONSORSHIP - ACCOMPANYING DEPENDANT LESS THAN AGE TWENTY-ONE AT TIME APPLICATION FOR 
PERMANENT RESIDENCE FILED - NO LONGER UNDER AGE TWENTY-ONE WHEN VISA REFUSED - OPERATIVE 
DATE FOR DETERMINING ADMISSIBILITY AS ACCOMPANYING DEPENDANT - IMMIGRATION ACT, 1976, 
S.C. 1976-77, C. 52, S. 79 - IMMIGRATION REGULATIONS, 1978, SS. 2(1), 4(d), 6(1)(a) 


The appellant sponsored the application for permanent residence made by her mother and 
accompanying dependants. One of the dependants was refused on the basis that she had 
attained the age of twenty-one when her mother's visa was issued and she was therefore 
no longer a dependant as defined in section 2(1) of the Immigration Regulations, 1978 
and was not on account of that fact entitled to a visa to enable her to accompany her 
mother to Canada. 


Held: Appeal allowed in law. The substance of the refusal letter is that the 
accompanying dependant must be under twenty-one years of age at the time of the issuance 
of ithe ivisas ) Thistrequinement iS) inotyset 1 out ain ws vehi ite rmsiainmee dit heres Gh enmimmrlGuaatanon 
Act, 1976 or the Immigration Regulations, 1978. Since the proclamation of the Act and 
the Regulations the Board, in the absence of anything more specific in the Regulations, 
has consistently accepted the date of the application by the sponsoree for admission to 
Canada as the date on which an unmarried son or daughter must be under twenty-one years 
of age to be accepted as a dependant of the member of the family class being sponsored. 
The refused dependant in this case was under twenty-one when the application was filed. 


Coram: C.M. Campbell (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: 
Viaihiiclouivieia samA pig lee we eee oa Judgment pronounced: NigiVan oats a9 Sal. Reasons by: 
C.M. Campbell (in English; 4 pp.), concurred in by R. Tremblay and G. Loiselle Docket 
no.: 80-6381 Counsel: '0.P. Pandia, Esq., fornrthe jappellant; C.J.) Dickey, “esaq,auror 
the respondent. 


30.3 Ashok Kumar Kuthiala v. Minister of Employment and Immigration 


SPONSORSHIP - MEMBER OF THE FAMILY CLASS - PROOF OF RELATIONSHIP TO SPONSOR - EVIDENCE - 
BLOOD SAMPLES ESTABLISHING PLAUSIBILITY OF FAMILIAL RELATIONSHIP 


EVIDENCE - SPONSORSHIP - PROOF OF RELATIONSHIP TO SPONSOR - BLOOD SAMPLES ESTABLISHING 
PLAUSIBILITY OF FAMILIAL RELATIONSHIP - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 
9(3), 19(2)(d), 79 


The appellant sponsored the application for permanent residence of his parents and his 
brother. Their refusal was based on failure to establish their relationship to the 
sponsor. 


Held: Appeal allowed in law. At the appeal hearing, a haematologist testified as an 
expert witness on behalf of the appellant. The expert witness concluded, as a result of 
his examination of blood samples taken from the sponsor and sponsorees, that the 
plausibility of familial relationship was 99.93%. The Board is reasonably satisfied 
that the blood tests, as certified by the expert, establish familial relationship and 
thus the refusal is: invalid. 


Coram: A.B. Weselak (Vice-Chairman), E. Teitelbaum and B.M. Suppa Case heard: 
MONON COMmePADIeT leo se oO 1 Judgment ronounced: [Mayiciialies tehey.  AbSigy il Reasons by: 
A.B. Weselak (in English; 3 pp.), concurred in by E. Teitelbaum and B.M. Suppa Docket 
NOs 80-9303 Counsel: C.C. Hoppe, Barrister and Solicitor, for the appellant; 


LC. Williams, Esq., for the respondent. 


30.4 Bhajan Singh Banait v. Minister of Employment and Immigration 


SPONSORSHIP - ADOPTED SON - FOREIGN ADOPTION - EFFECTIVE DATE OF ADOPTION 


EVIDENCE - SPONSORSHIP - PROOF OF FOREIGN LAW - FOREIGN ADOPTION - EFFECTIVE DATE OF 
ADOPTION 


JURISDICTION OF BOARD - NOTICE OF APPEAL FILED PRIOR TO SPONSOR'S RECEIPT OF REFUSAL 
LETTER BUT FOLLOWING SPONSOREE'S RECEIPT OF REFUSAL - WHETHER BOARD HAS JURISDICTION TO 
ENTERTAIN APPEAL - HINDU ADOPTIONS AND MAINTENANCE ACT, 1956, (INDIA), SS. 11(i), 16 - 
THMIGRATION ACT, 1976,°S.C. 1976-77, C. 52, SS. 9(3), 19(2)(d), 79 


The appellant sponsored an application for permanent residence made by his adopted son 
in India. The application was refused because the sponsor had not proven the sponsoree 
to be his legally adopted son. The sponsor had filed his appeal before receiving the 
letter refusing the application. 


Held: Appeal allowed in law. The refusal had been communicated to the sponsoree prior 
to the date on which the sponsor filed his notice of appeal. Clearly there was a 
refusal giving rise to this appeal, distinguishing this case from Francois, Pamela v. 
M.E.I. where there was never a refusal of any kind. 


The appellant went through a ceremony of adoption in India in 1976 whereby he adopted 
his brother's son, then aged twelve. The ceremony was held in accordance with the Sikh 
religion. An adoption deed was registered in 1978, a year following the birth of the 
appellant's first child, a son. A written opinion from an Indian advocate was filed, 
stating that the adoption was validly made at the time of the ceremony in 1976. The 
appellant then had no son of his own and thus the adoption did not offend the provisions 
of the Hindu Adoptions and Maintenance Act, 1956. Although the letter of opinion cannot 
be described as proof of foreign law in the correct legal sense, neither the expertise 
of the writer nor the contents were contested. In the absence of any evidence to the 
contrary, the appellant must be held to have established a prima facie case for the 
validity of the adoption as of the date of the ceremony. 


Me 


Francois, Pamela v. M.E.I. (1.A.B. 78-1074), Houle, Tremblay, Loiselle, May 7, 1979 (See 
CLIC, No. 9.1, November 26, 1979). 


Coram: J.V. Scott (Chairman), £. Teitelbaum and G. Tisshaw Case heard: Toronto, 
March 5, 1981 Judgment pronounced: March 5, 1981 Reasons by: J.V. Scott (in 
English; 7 pp.), concurred in by E. Teitelbaum and G. Tisshaw packer no.: 80-9396, 
80-9306 Counsel: M.M. Green, Q.C., for the appellant; L. Williams, ESq., for the 


respondent. 


30.5 Dilbag Singh Deol v. Minister of Employment and Immigration 


SPONSORSHIP - REFUSAL BASED ON GROUND THAT SPONSOREE NOT AN IMMIGRANT - WHETHER VALID 
REFUSAL - COMPASSIONATE OR HUMANITARIAN CONSIDERATIONS - IMMIGRATION ACT, 1976, S.C. 
1976-77, Ca S20 SS. 21) e I9(eye yy. (dyer 


The appellant sponsored the application for permanent residence in Canada of his father, 
mother and sister. The father was refused on the basis that he was not an immigrant as 
defined in section 2(1) of the Immigration Act, 1976, in that he was not seeking lawful 
permission to come into Canada to establish permanent residence. 


Held: Appeal dismissed in law and equity. The father made a clear and positive 
statement to the visa officer that he and his wife would visit their son in Canada for a 
period not to exceed one year. Although he denied his intention to return to India he 
also stated he would not have left that country if he had been a rich man and he clearly 
intends to preserve his family base in India. Therefore he is not an immigrant as 
defined in the Act. To extend equity after determining the sponsoree not to be an 
immigrant would only allow for the entry into Canada of his daughter as a permanent 
resident and so endorse the purpose of the deception which the Board determines to 
exist. 


Coram: C.M. Campbell (Vice-Chairman), W.M. Hlady and B. Howard Case heard: 
Vancouver, February ll, 1981 Judgment pronounced: February 11, 1981 Reasons by: 
C.M. Campbell (in English; 4 pp.), concurred in by W.M. Hlady and B. Howard Docket 
no.: | 80-6012 Counsel: W.P. Beck.» Barrister, and “Solicitor, for thes appelhants 
W.L. Bernhardt, Esq., for the respondent. 


30.6 William and Sushila Lal v. Minister of Employment and Immigration 


SPONSORSHIP - MEMBERS OF THE FAMILY CLASS - SPONSORS APPOINTED GUARDIANS OF SPONSOREES 
BY INDIAN COURT - WHETHER SPONSOREES THEREBY ADOPTED WITHIN MEANING OF IMMIGRATION 
REGULATIONS, 1978 - COMPASSIONATE OR HUMANITARIAN CONSIDERATIONS 


EVIDENCE - SPONSORSHIP - PROOF OF FOREIGN LAW - WRITTEN LEGAL OPINION ACCEPTED AS 
EVIDENCE OF LAW OF INDIA - GUARDIANS AND WARDS ACT, 1890 (INDIA), S. 7 - HINDU ADOPTIONS 
AND MAINTENANCE ACT, 1956 (INDIA) - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, S. 
79(2)(a) - IMMIGRATION REGULATIONS, 1978, SS. 2(1), 4(9) 


The appellants sponsored the applications for permanent residence of their three alleged 
chides eallaly es eise da nigherimunslinditear The’ children are ‘the “issue of a “friend of sthe 
sponsors, there being no blood relationship between them and the sponsors. Lineal eee 
while visiting India, the sponsors were appointed guardians of the children by a Judge 
of the District of Delhi, India pursuant to the Guardians and Wards Act, 1890. They 
allege the children thereby became their adopted children and were sponsorable as such. 


Held: Appeal dismissed in law. A written legal opinion appearing in the record states 
that only Hindus have a law governing adoption, the Hindu Adoptions and Maintenance Act, 
1956. Thus, Hindus excepted, adoption is not possible in India. As the sponsors in 
this case are Christians, they could not benefit from the aforementined Act. The 
children have not been adopted within the meaning of the term as defined in section 2(1) 
of the Immigration Regulations, 1978. While the Board finds that compassionate or 
humanitarian considerations exist, it has no authority to exercise its discretion in 
this respect as to do so would be to widen the members of the family class beyond the 
scope defined in the Act and Regulations. 


Coram: A.8. Weselak (Vice-Chairman), B.M. Suppa and G. Tisshaw Case heard: Toronto, 
May 4, 1981 Judgment pronounced: May 4, 1981 Reasons by: A.B. Weselak (in 
English; 4 pp.), Eoaeirved in by B.eM. Suppa and G. Tisshaw Docket no.: 80-9188 
Counsel: Ms. M. Matsui, for the appellants; M. Bhabha, Esq., for the respondent. 


30.7 Linford Lewis v. Minister of Employment and Immigration 


SPONSORSHIP - MEMBER OF THE FAMILY CLASS - NEPHEW AND NIECE WHO ARE ORPHANS - PESONS 
HAVING NO LAWFUL FATHER AND DECEASED MOTHER - WHETHER ORPHANS WITHIN MEANING OF 
IMMIGRATION REGULATIONS, 1978 - THE STATUS OF CHILDREN ACT, 1976 (JAMAICA), SS. 3(1), 7, 
9, 10 - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, S. 79 - IMMIGRATION REGULATIONS, 
1978, SS. 2(1), 4(e) 


The appellant sponsored the application for permanent residence in Canada made by his 
nephew and niece both of whom he alleges to be orphans. They are the son and daughter 
of the appellant's sister who is deceased. Now etvathen, 1s. Tshown "on  themr mbirth 
registration forms and the testimony of the appellant is that his sister never married. 
The two children had different fathers, neither of whom lived with the children's mother 
in a common-law relationship. The respondent contended that the natural fathers of 
these children are alive and therefore the children cannot be considered as orphans. 


Held: Appeal allowed in law. In the Immigration Regulations, 1978 "daughter" and "son" 
are defined so as to make provision for a child. born outside of marriage. The 
definitions of "nephew" and "niece" specifically refer to a son or daughter born outside 
of marriage. The Board adopts an interpretation which is in harmony with the thrust and 
spirit of the Immigration Act, 1976 and Regulations and finds that where there is no 
legitimate, lawful father, orphan means a person whose mother is deceased. 


ey eae eel tol 1 O97 Slaten. .O2ewin'2, Dok. Reae(Sd) C4 (Co Acai 


Coram: D. Davey (Vice-Chairman), E. Teitelbaum and B.M. Suppa Case heard: Toronto, 
MarechuislOew 14981 Judgment pronounced: March 190, 1981 Reasons by: D. Davey (in 
English; 6 pp.), concurred in by E. Teitelbaum and B.M. Suppa Docket no.: 80-9380 
Counsel: S. Greenbaum, Barrister and Solicitor, for the appellant; L. Williams, Esq., 
for the respondent. 


30.8 Pak Li v. Minister of Employment and Immigration 


SPONSORSHIP - TWO SPONSORSHIP APPLICATIONS PENDING - WHETHER FIRST-MADE APPLICATION 
LAPSES OR REMAINS ALIVE UNTIL CANCELLED - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, 
S. 79(2) - IMMIGRATION REGULATIONS, PART I (revoked), SS. 2, 28(1), 31(1)(d) 


Beat be 


The appellant sponsored the application for permanent residence made by his mother and 
her dependants. The sponsor had first applied in 1974 for his mother and two brothers, 
all living in the Peoples’ Republic of China. LEM Wass not sposisibliee: tom proGcessemtnnmts 
application because of the situation in China at the time. A second application was 
made in 1979 for his mother and two new dependants. The respondent asked for 
clarification on the following points: (1) which application was being dealt with in 
the instant appeal; (2) for how long is the Commission bound by sponsorship applications 
never processed abroad due to impossible circumstances; (3) did a dependant listed on 
the first application remain sponsorable as a dependant if he no longer qualified at the 
time the second application was made. 


Held: Appeal allowed in law. The refusal letter was based on the Immigration Act 
(repealed) although the Immigration Act, 1976 was then in force and accordingly the 
refusal is invalid. 


In answer to the respondent's questions, there is no provision in the legislation for a 
sponsorship application to lapse. It seems to me that when a sponsorship application is 
made there is an obligation on the part of those being sponsored to make themselves 
available for interview abroad. tf this . is’ not edone (for Miwhatevier areas one it ests 
reasonable for the Commission to so advise the sponsor and cancel the application. Tne 
Commission is bound by sponsorship applications until cancelled. Ins enisSme case yaecne 
first application has not been cancelled. The second application is to be dealt with as 
an amendment to the first. The dependant listed on the first application continues to 
enjoy the benefits of eligibility under that application. 


Fortiern-Pierre, <Huguette “ver Ms Est) (ioAeBoe 7e=106 7), ) Glogowsky san00) @rraetr emo ays. 
February 7301979 “(See GLIC [eNos) 4.1S a Vunemegen 197.9). 


Coram: C.M. Campbell (Vice-Chairman), U. Benedetti and B. Howard Case heard: 
Vancouver, March 4, 981 Judgment ronounced: oer lag, ASKS Reasons by: 
C.M. Campbell (in English; 5 pp.), concurred in by U. Benedetti and B. Howard Docket 
Now: 79-6276 Counsel: M. Prue, Esq., for the respondent. 


30.9 Noe Aguilar Martinez v. Minister of Employment and Immigration 
Dora Alicia Aguilar Castaneda v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - FEAR OF PERSECUTION BY REASON OF POLITICAL ACTIVITIES AND 
MEMBERSHIP IN A SOCIAL GROUP - NO EVIDENCE OF PHYSICAL TORTURE OR DETENTION - 
IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 2(1), 70 


The applicants, husband and wife, citizens of El Salvador, claim to be refugees by 
reason of their political activities and membership in a social group. While in £1] 
Salvador, both participated in union activities and as a result were threatened by the 
authorities in power. They were forced to live clandestinely to escape notice. 
However, neither applicant was actually detained nor subjected to physical torture. 


Held: Applications having been allowed to proceed, applicants are determined to be 
Convention refugees. Neither the Convention nor the Immigration Act, 1976 requires that 
a person be subjected to physical torture before he may be determined to be a Convention 
refugee. On the evidence, both applicants have proven a well-founded fear of 
persecution. 


Jerez-Spring, Angel Eduardo v. The Immigration Appeal Board et al. (F.C.A., no. 
A-361-80), Pratte, Le Dain, Lalande, December 4, 1980 (not yet reported). 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: 
Montreal, November 20, 1980 Judgment pronounced: November 20, 1980 Reasons by: 
J5=Py. Houle Cine brench on pp, Sot oes in by R. Tremblay and G. Loiselle Docket 
now: 80-1145 and 70-1032 Counsel: G. Sciortino, Barrister and Solicitor, for the 
applicants; J.R. St-Louis, Esq., for the respondent. 


30.10 Eliana del Carmen Torres-Leal v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - FEAR OF PERSECUTION BY REASON OF POLITICAL OPINION - 
IMMIGRATION ACT Ola Geis nC elo 6-77° C. 52. SS. 20h) 2), 705, 711) 


The applicant, a citizen of Chile, claimed to be a refugee by reason of her political 
Opinions. She was named student director of a socialist group comprising students of 
the school she was attending and in that capacity was responsible for organizing groups 
to carry out social action programs instigated by the Allende government. LA elk iad, 
following the coup d'‘Etat, and again in 1974 she was detained, interrogated and 
physically abused. She was refused university admission because of her political 
tendencies. In 1976 she was detained, beaten and required to report to the authorities 
daily. She claims to have been followed constantly by men in civilian clothes and 
harassed by anonymous telephone callers. She joined a tour group that was planning a 
trip to Canada, seeing this as a means of leaving Chile undetected. 


Held: Application having been allowed to proceed, applicant is determined to be a 
Convention refugee. Although some of the applicant's claims are excessive, we do accept 
that she suffered some measure of persecution. We believe that on the basis of her past 
experiences she has a reasonable fear of future eruptions of persecution. 


Coram: A.B. Weselak (Vice-Chairman), E. Teitelbaum and U. Benedetti Case heard: 
OVONtO. ULV Encl OGtODe RCo) mt OCOL mEebrudaryenc.).and 3) 11981 Judgment ronounced: 
February 4, 1981 Reasons by: £. Teitelbaum (in English; 3 pp.), concurred in by 
A.B. Weselak and U. Benedetti Docket no.: 80-9046 Counsel: Ms. G. Sadoway, Law 


Student, for the applicant; M. Prue, Esq., for the respondent. 


30.11 Hector Eduardo Contreras-Guttierez v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - FEAR OF PERSECUTION BY REASON OF POLITICAL OPINION AND 
ACTIVITIES - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, S. 70 


The applicant, a citizen of Chile, claimed to be a refugee by reason of his political 
opinion and activities. He became involved with the Socialist Party as a full-fledged 
member, involved in recruiting and electioneering for the Party. He was detained, 
interrogated and beaten on several occasions following the coup of September, 1973. He 
was fired from his job, left Chile and was granted refugee status in Argentina. He 
returned to Chile on learning that his file had been destroyed through the assistance of 
Party members. He found employment in Chile with a government transportation company, 
continued his political activities secretly and organized workers in a secret union 
Within the company. About two years after obtaining that employment he was detained, 
tortured and fired from his job. Shortly thereafter he obtained a passport, arrived in 
Canada as a visitor and claimed to be a refugee at his inquiry. 


Held: Application having been allowed to proceed, applicant is determined not to be a 
Convention refugee. In the period starting with his return from Argentina and the 
relinquishing of his Convention refugee status there, we have the picture of a person 
who had no trouble in obtaining employment in a country with a very severe unemployment 
problem. In fact, for over half that period, he was employed by a government 
transportation system. He did not have any problems with the authorities until he 
became the spokesman of an illegal union. There is little doubt that his detentions 
were the result of the massive security measures taken at the time of national holidays 
and if there was concern about his activities, such concerns flowed from his illegal 
union activities. 


B. Howard (dissenting) 


The applicant's arrests, interrogation, torture and loss of his job came about because 
of union activities but union activities that were part and parcel of the political 
environment. The activities of the applicant can be explained as those of a young man 
with a cause whose actions at times were both heroic and foolish. The Board has to 
decide, within the limits of the Immigration Act, 1976, whether the applicant has a 
well-founded fear of persecution for his political opinions. He has been persecuted in 
the past. If he returns to Chile, there is every reason to fear that the same will 
happen to him in the future. The applicant is a Convention refugee. 


Coram: C.M. Campbell (Vice-Chairman), W.M. Hlady and B. Howard (dissenting) Case 

heard: Vancouver, November 24, aye Judgment pronounced: March 16, 1981 Reasons 

Bye W.M. Hlady (in English; 9 pp.), concurred in <r C.M. Campbell Dissentin reasons 
Be lence! (Am laine lise. s) solace \ Docket _no.: 80-6220 Counsel: g reasons 


Barrister and Solicitor, for the applicants 0.MaoHa DMeMinia nib ys 7S qen, for the r Pete 


3002. Luis Francisco Lobos Farias v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - FEAR OF PERSECUTION BY REASON OF POLITICAL OPINION - 
IMMIGRATION AGT, 91976, °S2G.) 1976-775 (Ci no25uSS. 2(1 a 0 


The applicant, a citizen of Chile, claimed refugee status on the basis of his political 
activities. He was an active member of G.A.P., an organization supporting President 
Allende. From 1974 to 1978, the applicant operated from his tailor shop helping those 
whose lives had been threatened to escape from Chile. He was subjected to torture and 
detention and left Chile when he felt his life was in danger. 


Held: Application having been allowed to proceed, applicant is determined to be a 
Convention refugee. The evidence establishes that the applicant was harassed by the 
authorities in power on account of his political activities. This harassment forced the 
applicant to live in hiding. He has proven the existence of a well-founded fear of 
persecution. 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: 
Montreal, November 13, 1980 Judgment pronounced: December 4, 1980 Reasons by: 
J.-P. Houle (in French; 5 pp.), concurred in R. Tremblay and G. Loiselle Docket no.: 
79-1191 Counsel: P. Weldon, Barrister and Solicitor, for the applicant; M.A. Kulba, 
Esq-, for the respondent. 


30.13 Aurora Fernandez Espejo v. Minister of Employment and Immigration 
REFUGEE - REDETERMINATION - FEAR OF PERSECUTION BY REASON OF POLITICAL OPINION - 


IMMIGRATION ACT, 1976,°S.Co 1976-77,.C.952; (SStcCh)< 370 


The applicant, a citizen of Chile, claimed to be a refugee by reason of her political 
Opinions. She helped in the campaign to elect Allende. She became a card-carrying 
member of the Socialist Party and became the secretary in the Party office located in 
her town. In this capacity she knew the identity of participants and the whereabouts of 
all the Party cells in her town. One supporter of the Socialist Party was a certain 
doctor who, following the coup d'Etat in September 1973, became the mayor of the town. 
The applicant attributed the fact that she was never detained and questioned to the 
doctor's protection, as she maintained that information she could give the authorities 
under duress would have discredited him. Following the coup d'Etat, the applicant was 
fired from her job allegedly for her socialist political opinions. She claims to have 
been blacklisted and therefore unable to find employment. 


Held: Application having been allowed to proceed, applicant is determined to be a 
Convention refugee. The evidence before the Board shows clearly that fear dominated the 
applicant's life from the day the coup took place in 1973. The applicant's viva voce 
evidence made credible the situation she had faced in Chile and thus made plausible the 
actions she took while obsessed with the need to hide her earlier political 
associations. Through her involvement with the Socialist Party in her town she dealt 
with key information concerning the Party's organization. She was identified by the 
community and by the military as an activist. After being employed for a decade in a 
government institution, she was dismissed directly after the coup and when seeking 
alternative employment, was informed that she was listed as someone who could not be 
given a job. The evidence does show that the applicant misled the immigration 
authorities at various interviews and that she made her claim only at the final 
interview. It was only when her testimony made credible her fear as well-founded that 
her ongoing secrecy about her political associations could be understood. 


aboy a 


C.M. Campbell (dissenting) 


Despite her significant involvement in Socialist Party affairs, the applicant was not 
part of the round-up of Allende sympathizers immediately following the coup. She was 
never detained, never subjected to interrogation, never harassed and there has been no 
interference of any kind in the lives of her mother or sister in Chile either before or 
following her departure for Canada. From the day of tne coup d'Etat forward she 
withdrew from political activity. Following her arrival in Canada, she was interviewed 
by immigration officers on at least seven occasions. Not only did she deny political 
involvement but she steadfastly maintained that she had come as a visitor and wished to 
remain on economic grounds. This is not the conduct to be expected of a person with a 
well-founded claim to refugee status. 


Pener me oomez . woses pel Rosario: (l.AeB. 79-1179), Houle, Gloqowski, Loiselle,; June 2 
1980. 


> 


Coram: C.M. Campbell (Vice-Chairman) (dissenting), G. Tisshaw and W.M. Hlady Case 
heard: Vancouver, September 24, 1980 Judgment ronounced: February 19, 1981 
Reasons by: G. Tisshaw (in English; 10 pp.), concurred in by W.M. Hlady Dissentin 

reasons spy:, 1c. Campbell’ (in English: 5. pp-~.) Docket no.: 80-6174 Counsel: 
J. “Aldridge, 


Barrmisters-and Solicitor, fora the applicants: Ms Prue, Esq., for the 


respondent. 


30.14 Giovanni Frangipane v. Minister of Manpower and Immigration 
MOTION - MINISTER'S MOTION - ORAL REVIEW OF STAYED DEPORTATION ORDER - ALL THE 


CIRCUMSTANCES OF THE CASE - IMMIGRATION ACT, R.S.C. 1970, C. I-2 (repealed), S. 18(1)(d) 
- IMMIGRATION APPEAL BOARD ACT, R.S.C. 1970, C. I-3 (repealed), S. 15(3) 


The Minister moved to have a deportation order, which the Board had previously ordered 
Stayed, executed or alternatively, to have the conditions of the stay varied. The 
respondent, now thirty-five years old, was landed in Canada at eighteen years of age and 
had a record of five convictions. 


Held: Motion allowed, stay cancelled, deportation order directed to be executed as soon 
as reasonably practicable. After the original hearing, the Board granted a stay to 
allow the respondent time to show rehabilitation and adjustment. He has been given five 
years in which to show that he can effect some rehabilitation. All evidence is to the 
contrary if we look at the record of convictions, the failure to find employment, the 
lack of close relationships with his family and his failure to accept any responsibility 
for the care and support of his child. 


Coram: D. Davey (Vice-Chairman), U. Benedetti and G. Tisshaw Case heard: Toronto, 
March 19, 1981 Judgment pronounced: March 19, 1981 Reasons by: D. Davey (in 
English; 5 pp.), concurred in by U. Benedetti and G. Tisshaw Docket no.: 75-10227 
Counsel: W.A. MacIntyre, Esq., for the applicant; E. Goldberg, Student-at-Law, for the 
respondent. 
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SPONSORSHIPS 


Ali, Mohsin v. Minister of Employment and Immigration 

Needham, Royena Alphonso v. Minister of Employment and Immigration 
Lee, Harvey Sin Wai v. Minister of Employment and Immigration 
Gill, Malkit Singh v. Minister of Employment and Immigration 
Idrees, Mariam v. Minister of Employment and Immigration 

Topgyal, Nyingkho v. Minister of Employment and Immigration 
Dhamrait, Tara Singh v. Minister of Employment and Immigration 
Low, Donny v. Minister of Employment and Immigration 

Jean-Jacques, Soutien v. Minister of Employment and Immigration 


REFUGEES 


Bhagwandi, Verasammy 
G., S. v. Minister of Employment and Immigration 
Lal, Kundan 


REMOVAL ORDER 
Larocque, Llewellyn v. Minister of Employment and Immigration 
JURISDICTION OF BOARD 


Ali, Mohsin v. Minister of Employment and Immigration 
Idrees, Mariam v. Minister of Employment and Immigration 


EVIDENCE 


Dhamrait, Tara Singh v. Minister of Employment and Immigration 


S2at Mohsin Ali v. Minister of Employment and Immigration 


SPONSORSHIP - MEMBER OF THE FAMILY CLASS - SPONSOREE WITHIN FAMILY CLASS AT TIME 
SPONSORSHIP APPLICATION MADE - SUBSEQUENT MARRIAGE BY SPONSOR DISQUALIFYING SPONSOREE AS 
_ FAMILY CLASS MEMBER - BOARD TO CONSIDER FACTS EXISTING WHEN MATTER IS BEFORE IT IN 
DETERMINING WHETHER INDIVIDUAL WITHIN FAMILY CLASS 


JURISDICTION OF BOARD - SPONSORSHIP - MEMBER OF THE FAMILY CLASS - BOARD TO CONSIDER 
FACTS EXISTING WHEN MATTER IS BEFORE IT IN DETERMINING WHETHER INDIVIDUAL WITHIN FAMILY 
CLASS - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 9(3), 19(2)(d), 79 - IMMIGRATION 
REGULATIONS, 1978, S. 4(a), (h) 


The appellant sponsored the application for permanent residence made by his nephew. The 
application was refused on the ground that the documents submitted failed to establish 
the sponsoree's relationship to the sponsor and failed to establish his claim as a 
member of the family class. The nephew was being sponsored pursuant to section 4(h) of 
the Immigration Regulations, 1978. The sponsor filed an affidavit setting out facts 
that would make applicable section 4(h), one of the requirements being that he have no 
spouse who is a Canadian citizen, a permanent resident, or whose application for landing 
he may otherwise sponsor. Subsequent to filing this sponsorship application but while 
it was still pending, the sponsor married in Pakistan and sponsored his wife's 
application for admission to Canada. 


Held: Appeal dismissed. The Board is to consider the facts as they exist when the 
matter is before it. The appellant has sponsored an application for landing made by his 
spouse. As the appellant has a spouse, the nephew is no longer a member of the family 
class described in section 4(h) of the Regulations. It is therefore not necessary for 
the Board to determine whether the testimony of the appellant and witnesses is 
sufficient to establish relationship. 


Ganav.(MeMol. E1970) S.CiRs (699.013, DeleReW (od) 699. eLew v.0M Melon o7 ale on recom ogE 
SAND LRU Sd) 689) UO wan) 


Coram: D. Davey (Vice-Chairman), G. Tisshaw and B.M. Suppa Case heard: Toronto, 
July 20, 19841 Judgment pronounced: July 20, 1981 Reasons by: 0D. Davey (in 
English; 3 pp.), concurred in by G. Tisshaw and B.M. Suppa Docket no.: 80-9480 
Counsel: L. Perlis, Barrister and Solicitor, for the appellant; L. Williams, Esq., for 


the respondent. 


S22 Royena Alphonso Needham v. Minister of Employment and Immigration 


SPONSORSHIP - MEMBER OF THE FAMILY CLASS - DEFINITION OF “DEPENDANT”, "FAMILY", “MEMBER 
OF THE FAMILY CLASS" - WHETHER FINANCIAL DEPENDENCY A REQUIREMENT OF DEFINITIONS 
“DEPENDANT”, “MEMBER OF THE FAMILY CLASS" 


SPONSORSHIP - GROUNDS OF REFUSAL OF SPONSORSHIP APPLICATION - VALID REFUSAL IF ONE 
GROUND FOUND VALID - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 9(3), 19(2)(d), 79 
- IMMIGRATION REGULATIONS, 1978, SS. 2(1), 4(c), 6(1)(a) 


The appellant sponsored the applications for permanent residence of his mother and her 
dependants, being her daughter and her daughter's children. The mother's application 
was accepted and she was granted landing in Canada. The application made by her 
daughter, the sponsor's sister, was refused on the basis that she failed to provide 
documentation to establish her admission would not be contrary to the Immigration Act, 
1976 or the Regulations and further, she was not a member of the family class since she 
was not dependent upon her mother for support as required by the definition of "family" 
in section 2(1) of the Immigration Act, 1976. 


Held: Appeal dismissed. The Board finds that documentation has not been provided to 
establish that the appellant's sister is a dependant of a member of the family class. 


As far as the second ground of refusal is concerned, the proper definition is not 
"family" but "member of the family class". There is no reference made to dependency in 
this latter definition. That an unmarried daughter under twenty-one is not financially 
dependent on her parent is not a proper ground of refusal. However, on the basis of the 
first ground of refusal, the refusal letter is valid in law. The three children of the 
appellant's sister, the grandchildren of the sponsor's mother, are not members of the 
family class for reasons set out in Johnson, Barbara Patricia v. M.E.I. 


ait yer 


The respondent. raised an additional argument against the admissibility of the 
appellant's sister as an accompanying dependant. Her mother came to Canada and was 
landed knowing her daughter's admissfon had been refused. The argument is that the 
Sister, therefore, cannot be considered an accompanying dependant of her mother. 
However, having found the refusal valid for reasons set out above, the Board need not 
‘ dispose of this argument at this time. 


Coote, Marcelle v. M.E.I. (1.A.B. 79-1168), Houle, Tremblay, Loiselle, June 11, 1980 
(see v CLG NG meee. repnuany eo. £901) Grants /Ethelviv..: MsEs1.  (1sAeBe. 79-9322), 
Weselak, Tisshaw, Suppa, October 21, 1980 (See CLIC, No. 25.4, April 20, 1981); Johnson, 
Barbara Patricia v. M.E.I. (1.A.B. 79-9378), Davey, Benedetti, Tisshaw, December 16, 
LOSOm(SeeNELILC Noe 25.2.. Apri 20. 1981)% 


Coram: D. Davey (Vice-Chairman), G. Tisshaw and B.M. Suppa Case heard: Toronto, 
June 30, 1981 Judgment pronounced: June 30, 1981 Reasons by: D. Davey (in 
English; 5 pp.), concurred in by G. Tisshaw and B.M. Suppa Docket no.: 80-9009 


Counsel: J.D. Taylor, Esq., for the respondent. 


S203 Harvey Sin Wai Lee v. Minister of Employment and Immigration 


SPONSORSHIP - REFUSAL BASED ON MEDICAL INADMISSIBILITY - SPONSOR DEMONSTRATED CAPACITY 
TO ASSUME OBLIGATIONS RESPECTING SPONSOREES - COMPASSIONATE OR HUMANITARIAN 
CONSIDERATIONS - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 19(1)(a)(ii), 79(2)(b) 


The appellant sponsored his parents’ application for permanent residence. The refusal 
of the application was based on the medical inadmissibility of the sponsor's father. At 
the hearing, it became clear that his father had suffered a stroke and had since that 
time been confined to a wheelchair. 


Held: Appeal allowed in equity. It is clear that the refusal is made in accordance 
with the Immigration Act, 1976 and Immigration Regulations, 1978. However, the Board 
was well impressed by the appellant's strong desire to have his parents in Canada and 
his willingness to care for them. He earns $20,000 yeariy, has a bank deposit of 
$50,000 and is willing to deposit any amount as a guarantee that his father will not be 
an excessive drain on our resources. He informed the Board that since his father 
suffered a stroke seven years ago, he has never required hospitalization. There is no 
doubt that the sponsor and his brother will meet their obligations and that their 
parents will be financially looked after by them in case of need. 


Coram: F. Glogowski (Vice-Chairman), U. Benedetti and W.M. Hlady Case _ heard: 
Winnipeg, May 13, 1981 Judgment pronounced: Maye Sey Si Reasons by: U. 
Benedetti (in English; 2 pp.), concurred in by F.- Glogowski and W.M. Hlady Docket 
no.: - 81-6075 Counsel: I. Munn, Esq., for the respondent. 

32.4 Malkit Singh Gill v. Minister of Employment and Immigration 


SPONSORSHIP - MEMBER OF THE FAMILY CLASS - SON - SPONSOR'S SONS BORN OUT OF WEDLOCK - 
SUBSEQUENT MARRIAGE BETWEEN SPONSOR AND SONS' MOTHER - WHETHER SONS POSSESS STATUS OF 
LEGITIMACY - LEGITIMACY ACT, R.S.B.C. 1979, C. 232, S. 1(1), (2) - IMMIGRATION ACT, 
1976, S.C. 1976-77, C. 52, SS. 3(c), 9(3), 19(2)(d), 79 - IMMIGRATION REGULATIONS, 1978, 
S. 2(1)(a) 


The appellant sponsored the application for permanent. residence made by his two sons. 
The application was refused on the grounds that the sponsorees had failed to provide 
satisfactory evidence to establish their relationship to the sponsor. Apparently the 
sponsor had lived with his sons' mother for fifteen years, but had not married her until 
after the birth of his sons. The respondent alleged that the sponsorees were not sons 
within the definition set out in section 2(1) of the Immigration Regulations, 1978. 


a Stee 


Held: Appeal allowed in law. There is no doubt that the sponsor is the father of the 
sponsorees. However, the question is whether the two boys, born out of marriage, are 
sons within the definition set out in section 2(1)(a) of the Regulations, namely “a male 
who is the issue of a marriage ... who would possess the status of legitimacy if his 
father had been domiciled in a province of Canada at the time of his birth". According 
to section 1 of the British Columbia Legitimacy Act, where a person's parents intermarry 
after his birth, he is legitimate from birth for all purposes of the law of the 
Province. Therefore, the boys are legitimate from birth for all purposes. 


Coram: C.M. Campbell (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: 
VaincouverssAprin (29% 1981 Judgment pronounced: April 29, 1981 Reasons by: 4G. 
Loiselle (in English; 6 pp.)., concurred in by C.M. Campbell and R. Tremblay Docket 

no-: 80-6345 Counsel: D.P. Pandia, Esq., for the appellant; D.M. Hanbury, Esq., for 
the respondent. 


AVG |e) Mariam Idrees v. Minister of Employment and Immigration 


SPONSORSHIP - JURISDICTION OF BOARD - TWO SPONSORSHIP APPLICATIONS MADE BY DISTINCT 
SPONSORS - APPEAL FROM PARTICULAR REFUSAL NOT MADE BY SPONSOR TO WHOM REFUSAL WAS 
DIRECTED - WHETHER BOARD SEIZED WITH VALIDLY INSTITUTED APPEAL 


JURISDICTION OF BOARD - SPONSORSHIP - TWO SPONSORSHIP APPLICATIONS MADE BY DISTINCT 
SPONSORS - APPEAL FROM PARTICULAR REFUSAL NOT MADE BY SPONSOR TO WHOM REFUSAL WAS 
DIRECTED - WHETHER BOARD SEIZED WITH VALIDLY INSTITUTED APPEAL - IMMIGRATION ACT, 1976, 
S.C. 1976-77, C. 52, SS. 9(3), (4), 19(2)(d), 79 - IMMIGRATION REGULATIONS, 1978, SS. 2, 
4(b), 6(1)(a) - IMMIGRATION APPEAL BOARD RULES, 1978, RULE 17 


The appellant had sponsored her purported son's application for permanent residence in 
Canada. The application was refused on the grounds that the relationship between the 
sponsor and sponsoree had not been established. No appeal was filed from this refusal. 
About two years thereafter, the appellant's husband filed a similar application for the 
Same sponsoree and this application was refused. The appellant filed an appeal from the 
last-mentioned refusal. The Board had to determine if it was seized with a validly 
instituted appeal. 


Held: Appeal dismissed. Rule 17 of the Immigration Appeal Board Rules, 1978 requires 
an appeal to be served within thirty days after service on the sponsor of the notice of 
refusal of the application for landing. The appellant's appeal was accordingly out of 
time. The appellant's husband who sponsored the second application which was refused 
has not appealed. Nor was it proven that the appellant was acting as her husband's 
agent when she signed the notice of appeal. The Board has therefore determined that it 
does not have an appeal before it. 


Germain: Val MoM. To LV97 9) 2 Roc. 784, TORMDR ISSR Ww Sdes.o aun Grrcn) 


Coram: D. Davey (Vice-Chairman), G. Tisshaw and B.M. Suppa Case heard: Toronto, 
CUVEE eS Judgment pronounced: July 30, 1981 Reasons by: D. Davey (in 
English; 4 pp.), concurred in by G. Tisshaw and B.M. Suppa Docket no.: 80-9438 
Counsel: R.A. Sainaney, Barrister and Solicitor, for the appellant; L. Williams, Esq., 


for the respondent. 


32.6 Nyingkho Topgyal v. Minister of Employment and Immigration 


SPONSORSHIP - MEMBER OF THE FAMILY CLASS - FATHER - DAUGHTER - WHETHER ADOPTIVE FATHER 
SPONSORABLE AS MEMBER OF THE FAMILY CLASS - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, 
S.- 79 - IMMIGRATION REGULATIONS, 1978, S. 2(1) 


The appellant sponsored the application for permanent residence in Canada of her 
adoptive father, mother and their two children. The application was refused on the 
basis that the sponsor was not a "daughter" as defined in the Immigration Regulations, 
1978 not having been adopted before she was thirteen years of age, and therefore her 
adoptive fatner was not a father and could not be sponsored as such. 


bot pr 


Held: Appeal dismissed in law. The appellant's adoptive parents had raised her since 
she was eight years old after the death of her father and mother. On file is a copy of 
a certificate of judgment of a Quebec court authorizing the adoption, but the appellant 
was by this time twenty-eight years of age. There is no doubt that the appellant is the 
daughter of the sponsorees pursuant to the laws of the Province of Quebec and of Canada, 
but she does not come within the definition of "daughter" in the Regulations, not having 
-been adopted before she attained thirteen years of age. 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case _ heard: 
Montreal, March 20, 1981 Judgment pronounced: March 20, 1981 Reasons by: 4G. 
Loiselle (in English; 4 pp.), concurred in by J.-P. Houle and R. Tremblay Docket 
now: 80-1117 Counsel: W.M, Weigel, Barrister and Solicitor, for the appellant; 
M.A. Kulba, Esq-, for the respondent. 


S2ur Tara Singh Dhamrait v. Minister of Employment and Immigration 


SPONSORSHIP - TWO SPONSORSHIP APPLICATIONS PENDING - WHETHER FIRST-MADE APPLICATION 
REMAINS ALIVE UNTIL CANCELLED 


EVIDENCE - SPONSORSHIP - PROOF OF RELATIONSHIP TO SPONSOR - BLOOD SAMPLES ESTABLISHING 
FAMILY RELATIONSHIP - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 9(3), 19(2)(d), 
719 


The appellant sponsored the application of his father and dependants for admission to 
Canada as permanent residents. He had made his first sponsorship application in 1974 
and a second one in 1978. The letter of refusal sent to the sponsor referred to the 
1978 application and set out as a basis for refusal lack of satisfactory evidence to 
establish family relationship and failure to establish that two of the sponsored 
dependants were under twenty-one years of age. At the hearing, the respondent contended 
that the sponsor had abandoned his prior application in favour of the later one and the 
Board was seized with an appeal from the later application only. 


Held: Appeal allowed in law. The relationship between the sponsor and sponsorees has 
been established. At the hearing, an immuno-haematologist concluded from blood tests 
performed by him that it was not possible to exclude familial relationship in this 
case. These blood tests corroborated other evidence adduced in respect of family 
relationship. 


As was stated in Li, Pak v. M.E.I., there is no provision in the Act or Regulations for 
a sponsorship application to lapse. It remains alive until other action is taken. 
There is no evidence here that the earlier applications were abandoned by the sponsor 
and sponsorees nor that they were cancelled. The Board therefore accepts as valid the 
sponsor's 1974 application. At the time, his sister and brother were under twenty-one. 
At the time of the 1978 application, his brother and sister were still under twenty-one 
and dependants as defined in the Immigration Act, 1976 and Regulations. 


Kuthiala, Ashok Kumar v. M.E.I. (1.A.B. 80-9303), Weselak, Teitelbaum, Suppa, April 8, 
IIS See mcuICL No. sOca. september /26,) 19S8t or big Paki iva Mob. le VC TAB. 796276), 
Campbell, Benedetti, Howard, April 1, 1981 (See CLIC, No. 30.8, September 28, 1981). 


Coram: F. Glogowski (Vice-Chairman), U. Benedetti and E. Teitelbaum Case heard: 
Toronto, October 14, December 16, 1980, April 22, 23, 1981 Judgment pronounced: July 
Ov 9 Sil: Reasons by: F. Glogowski (in English; 8 pp.), concurred in by U. Benedetti 
and E. Teitelbaum Docket no.: 79-9271 Counsel: L. Waldman, Barrister and 


Solicitor, C.C. Hoppe, Barrister and Solicitor, for the appellant; L. Williams, Esq., 
M. Prue, Esq., for the respondent. 


Gare 


32.8 Donny Low v. Minister of Employment and Immigration 


SPONSORSHIP - SPONSOREE CONVICTED OF THEFT NOT EXCEEDING TWO HUNDRED DOLLARS PURSUANT TO 
CRIMINAL CODE - ELECTIVE OFFENCE - CROWN PROCEEDED BY INDICTMENT - WHETHER OFFENCE "MAY 
BE PUNISHABLE BY INDICTMENT" WITHIN SECTION 19(2)(a) OF IMMIGRATION ACT, 1976 - CRIMINAL 
CODE, R.S.C. 1970, C. 34, S. 294(b) - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 
P92 ):Ca) 79 


The appellant sponsored his wife's application for landing in Canada. The application 
was refused on the basis of his wife's conviction for theft under two hundred dollars, 
an offence that may be punishable by way of indictment. The Crown had proceeded against 
the accused by indictment. 


Held: Appeal allowed in equity. This case is distinguishable from Kai Lee v. M.E.I1., 
where the Crown had proceeded summarily against the accused on a charge of theft under 
two hundred dollars rather than by indictment. In Lee, it was jheld that) the actual 
conviction was not for an offence that might be punishable by indictment. In the case 
before us, the certified copy of conviction indicates that the Crown proceeded by 
indictment. The refusal is therefore valid in law. 


Kat beevve MSE. I. C1980) lakocs S245 eel OZ sD. bane odor cuu Ge hen) 


Coram: D. Davey (Vice-Chairman), G. Tisshaw and W.M. Hlady Case heard: Edmonton, 
June 10, 1981 Judgment pronounced: June 10, 1981 Reasons by: D. Davey (in 
English; 4 pp.), concurred in by G. Tisshaw and W.M. Hlady Docket no.: 81-6037 


Counsel: G. Advani, Barrister and Solicitor, for the appellant; D.M. Hanbury, Esq., for 
the respondent. 


3229 Soutien Jean-Jacques v. Minister of Employment and Immigration 


SPONSORSHIP - DEPENDANT REFUSED ON MEDICAL GROUNDS - SPONSOR SHALL BE INFORMED OF 
REASONS FOR REFUSAL - NO DETAILS OF MEDICAL PROBLEM GIVING RISE TO INADMISSIBILITY - 
REFUSL INVALID 


SPONSORSHIP - REFUSAL BASED ON INVALID MEDICAL CERTIFICATE - REFUSAL THEREFORE INVALID - 
IMMIGRATION ACT, 1976, S.C. 1976-775 Cai S25 SS.0.19(1) (a) (1), 79t1)2 (2) 


The appellant sponsored the application for permanent residence made by his spouse and 
dependants. The application was refused on the basis that one of the dependants was 
medically inadmissible. The refusal letter addressed to the sponsor set out the wording 
of section 19(1)(a)(i) of the Immigration Act, 1976 but gave no details of the 
dependant's alleged illness. 


Held: Appeal allowed in law. The refusal letter does not comply with section 79(1) of 
the Act, that the sponsor shall be informed of the reasons for refusal, because it is 
impossible to discover the nature of the dependant's illness and therefore to contest 
the Minister's allegations. However, this is not the only basis for allowing the 
appeal. The medical notification certificate was valid until May 13, 1980. The refusal 
letter is dated July 8, 1980. The refusal is therefore invalid, based as it is on an 
invalid medical certificate. 


Coram: J.V. Scott (Chairman), J.-P. Houle and R. Tremblay Case heard: Montreal, May 
20, 1981 Judgment pronounced: May 20, 1981 Reasons by: J.V. Scott (in French; 3 
pp-), concurred in by J.-P. Houle and R. Tremblay Docket no.: 80-1187 Counsel: 


U. Lalanne, Barrister and “Solicitor, for the: apnieilslantiwium Rims tx MOUll Si ss Glens mt Oleet Nie 
respondent. 


326 0 Verasammy Bhagwandi 


REFUGEE - REDETERMINATION - FEAR OF PERSECUTION BY REASON OF RACE - IMMIGRATION ACT, 
MEPS USCS UOT (G6 Bye5 Sa. VAL 


The applicant, a citizen of Guyana, claimed to be a Convention refugee by reason of his 
race. In his declaration under oath, he emphasized that the supporters of the People's 
National Congress, the present party. in power, are predominantly black while the 
opposition party is supported by a majority of East Indian descendants. He claimed to 
have been threatened by negro employees at his place of work. He was also threatened by 
blacks in the street and alleges that these were black government supporters. 


Held: Application not allowed to proceed, applicant is determined not to be a 
Convention refugee. The applicant does not claim to fear persecution by the government 
of his country. What he alleges to fear is the violence of blacks, whom he claims are 
government supporters, against Indians. The connection between blacks and government 
supporters is vague and seems to be based only on the fact that the government has the 
support of the majority of the blacks and the opposition, the support of the majority of 
the East Indians. There is no evidence that the government is seeking him out for 
persecution by virtue of race nor that he would be in any danger if he returned. 


Coram: D. Davey (Vice-Chairman), G. Loiselle and B.M. Suppa Case heard: Toronto, 
June 18, 1981 Judgment pronounced: June 18, 1981 Reasons by: 0D. Davey (in 


English; 4 pp.), concurred in by G. Loiselle and B.M. Suppa Docket no.: 81-9243. 


32.11 S-G. v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - FEAR OF PERSECUTION BY REASON OF POLITICAL ACTIVITIES OF 
HUSBAND - CREDIBILITY OF APPLICANT - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 
2(1), 70 


The applicant, a citizen of Chile, claimed to be a Convention refugee upon her arrival 
in Canada. She founded her claim principally on her husband's political activities. It 
was after her husband's departure from Chile that the applicant was subjected to 
harassment by the Chilean military. On two occasions they searched her home in an 
attempt to obtain information concerning her husband's activities and on a third, they 
took her away blindfolded, questioned and raped her. At her examination under oath, the 
applicant said nothing about her rape, disclosing it only at the redetermination stage 
before the Board. 


Held: Application having been allowed to proceed, applicant is determined to be a 
Convention refugee. The applicant gave credible, plausible reasons for not having 
mentioned her rape at an earlier date. The Board has held that harassment of a wife in 
order to force her to divulge information concerning her husband's political activities 
may constitute persecution. In this case, the applicant was the victim of violent 
harassment including the most contemptible form of violence, rape. 


Mingot v. M.M.I. 8 I.A.C. 351/368; Araya Heredio, Juan Alejandro v. M.M.I. (I1.A.B. 
76-1127), Houle, Legaré, Tremblay, January 6, 1977 (See GLiuGe: Mos! Wait, Maigele ZO. wees 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay (dissenting) and G. Loiselle Case 
heard: Montreal, March 16, 1981 Judgment pronounced: March 19, 1981 Reasons by: 
Jee Howe (i nmrrenchsmo pp), sconcurredmiinpeb yin GreiMon sell le Dissenting reasons by: 
R.. Tremblay (in “French: 3° pp.) Docket no.: 79-1215 Counsel: DemmRidiecolt 


Barrister and Solicitor, for the applicant; M.A. Kulba, Esq., for the respondent. 


Sele Kundan Lal 


REFUGEE - REDETERMINATION - FEAR OF PERSECUTION BY REASON OF POLITICAL OPINION - NO 
EVIDENCE OF WELL-FOUNDED FEAR - APPLICATION AN ABUSE OF PROCESS - IMMIGRATION ACT, 1976, 
SoC. ioe denne 2,155 0201) 5°°70 


The applicant, a citizen of India, claims to be a refugee by reason of political 
Opinion. Although he had never been active in politics, he claims to have been arrested 
by Congress Party members and held for-three days along with his father and brother who 
both belonged to the Janta Party in India. He further claims that his brother was 
killed by Congress Party members and that his father and uncle were in jail in India, 
presumably as a result of political activities. He received a letter advising him of 
- this while he was in London, England and states that consequently he is afraid to return 
to India. 


Held: Application not allowed to proceed, applicant is determined not to be a 
Convention refugee. The applicant left India to join a ship; the ship called at twelve 
countries, some of which are full signatories to the Geneva Convention but the applicant 
made no claim to refugee status at any of these ports of call. This is inconsistent 
with a claim to "well-founded fear", an element of the definition of "Convention 
refugee" in section “2(1) of the Immigration Act, 1976. A careful study of the 
examination under oath and the statutory declaration leaves no doubt that the applicant 
has concocted a story in order to claim Convention refugee status and circumvent normal 
immigration procedures. The claim and the application are frivolous and an abuse of 
process. 


Coram: J.V. Scott (Chairman), F. Glogowski and W. Hlady Case heard: Toronto, June 


4, 1981 Judgment pronounced: June 4, 1981 Reasons by: J.V. Scott (in English; 3 
pp.), concurred in by F. Glogowski and W. Hlady Docket no.: 81-9223. 


32.13 Liewellyn Larocque v. Minister of Employment and Immigration 


REMOVAL ORDER - DEPORTATION ORDER - PERMANENT RESIDENT GRANTED LANDING SUBJECT TO TERMS 
AND CONDITIONS - KNOWINGLY CONTRAVENED CONDITION - ALL THE CIRCUMSTANCES OF THE CASE - 
IMMIGRATION ‘ACT, 1976,. S.C. L976-795. 6295255 SS. °27(1) (6), 72(1)(a)5 (b) i FSC) (b) 


The appellant had been granted admission to Canada as a permanent resident subject to 
the condition that he marry his fiancée, who sponsored his application for permanent 
residence, within ninety days of his arrival in Canada. The marriage did not take place 
within the stipulated time, or at all, because the sponsor changed her mind. The 
appellant was accordingly ordered deported for having knowingly contravened the 
condition subject to which he had been granted landing. He appealed from the 
deportation order. 


Held: .Appeal dismissed. The Board finds that the deportation order is valid in law. 
Having regard to all the circumstances of the case, the Board notes that the appellant 
has no family in Canada and while he has worked at various jobs, in no way can it be 
argued that he has become established here. The Board finds no circumstances that would 
merit the granting of special relief. 


Coram: D. Davey (Vice-Chairman), E. Teitelbaum and B.M. Suppa Case heard: Toronto, 
June 22, 1981 Judgment pronounced: June 22, 1981 Reasons by: D. Davey (in 
English; 3 pp.), concurred in by E. Teitelbaum and B.M. Suppa Docket no.: 81-9078 


Counsel: J. Elie, Esq., for the appellant; D. Taylor, Esq., for the respondent. 
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“Persaud, Carmen Dhanpattie v. Minister of Employment and Immigration 


Quinteros-Hernandez, Leonel Eduardo v. Minister of Employment § and 
Immigration 


MOTION 


Sandhu, Surinder Kaur v. Minister of Employment and Immigration 


PROCEDURE 


Singh, Pardhan v. Minister of Employment and Immigration 


St Sisk Swaran Singh Chahal v. Minister of Employment and Immigration 


SPONSORSHIP - REFUSAL BASED ON UNTRUTHFUL STATEMENTS MADE TO VISA OFFICER - REFUSAL 
LETTER DID NOT SET OUT UNTRUTHS - RECORD RECEIVED BY APPELLANT SOME MONTHS PRIOR TO 
APPEAL HEARING CONTAINED DETAILS OF UNTRUTHS - WHETHER SPONSOR HAD BEEN PROPERLY 
INFORMED OF CASE TO BE MET - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 3(c), 
19(2)(d), 59(1), 79(1)(a), (b), (2), (4) - IMMIGRATION REGULATIONS, 1978, S. 41(1)(a), 
(b) - IMMIGRATION APPEAL BOARD RULES, 1978 (revoked), R. 6(3) 


The appellant sponsored the application for permanent residence made by his father, 
mother and brothers. The application was refused on the basis that the father had not 
answered truthfully questions put to him by a visa officer. At the hearing, counsel for 
the appellant submitted that the appeal should be allowed as the refusal letter did not 
set out the alleged untruthful statements. 


Held: Appeal dismissed. At issue is the right of the appellant to know the case to be 
met. Section 41(1)(a) of the Immigration Regulations, 1978 requires that the details of 
the refusal of an application for landing are to be included in the letter of refusal. 
It is reasonable to conclude this was done to assure both that the appellant knew the 
case to be met from the beginning and that he knew the reasons for refusal when making 
his decision to appeal. However, in the instant case, the record was provided to the 
appellant eight months before the hearing. The record clearly sets out the reasons for 
the refusal. The deficiency in the refusal letter has been corrected in good time. To 
allow this appeal would acknowledge the power in the hands of a visa officer to delay 
the sponsorship process for an extended period simply by issuing a deficient refusal 
letter. 


E. Teitelbaum (dissenting) 


When a sponsor is deprived of knowing the reasons for refusal, as he was in this case, 
he is obliged to launch an appeal in order to learn why he has been refused. It is only 
by taking such action that he can get the record in which the reasons for refusal are 
contained. I would allow the appeal in law as the letter of refusal is not valid. 


Rojas, Edith De v. M.M.I. (I.A.B. 76-1102), Scott, Houle, Legaré, November 8, 1976 (See 
CLIC, No. 1.5, March 20, 1979); Fortier=-Pierre,) Huguetter vou. btn ob Oe) 0G ae 
Glogowski, Houle, Tremblay, February 7, 1979 (See CLIC, No. 4.13, June 29, 1979); 
M.E.I. v. Bertrand, Maria Anna Clara (1.A.B. 77-7019), Campbell,. Weselak, Benedetti, 
December 7; -1978 (See CLIC, Now 6.19% August 24; 91979 poesia sigue. tadelszeny ster ie 
(1.A.B. 79-9360), Glogowski, Benedetti, Teitelbaum, February 13, 1980 (See CLIC, No. 
17.4, July 21, 1980); Dhillon, Antoinette” v.0 MIE STR. Ba nc0-1059)) wa Loggncias 
Tremblay, Loiselle, December 8, 1980; Choi, Josephine Lai-Kuen v. M.E.I. (I.A.B. 
79-9213), Weselak, Benedetti, Davey, February 4, 1980 (See CLIC, No. 16.3, June 23, 
1980); Charles, Edeline Bruno v. M.E.I. (I1.A.B. 80-1098), Scott, Glogowski, Tremblay, 
February 20, : 1981; Chong,.. Gloria. iv. UME]. 9 (1. ARBs CO=117S Re lervel baum Haute. 
Tremblay, June 4, 19815: Crooks, ‘Caswell: Agustus).V¥. Mebel.) \ We Aeb oO 9 S0c)) vee ye 
Suppa, Teitelbaum, June 25, 1981 (See CLIC, No. 33.3, December 21, 1981). 


Coram: C.M. Campbell (Vice-Chairman), E. Teitelbaum and B. Howard Case heard: 
Vancouver, June 8, 9, 1981 Judgment pronounced: June 9, 1981 Reasons by: C.M. 
Campbell (in English; 6 pp.), concurred in by B. Howard Dissenting reasons by: E. 
Teitelbaum (in English; 3 pp.) Docket no.: 80-6169 Counsel: USNS AWN Otr. 
Barrister and Solicitor, for the appellant; I.D. Munn, Esq., for the respondent. 


35.2 Gurmukh Singh Hunjan v. Minister of Employment and Immigration 


SPONSORSHIP - REFUSAL BASED ON ALLEGATION THAT SPONSOREE HAD FAILED TO OBTAIN CONSENT OF 
MINISTER TO RETURN TO CANADA FOLLOWING DEPORTATION - IMMIGRATION MANUAL AUTHORIZING 
CONSENT TO BE GIVEN BY OFFICER IN CHARGE - WHETHER CONSENT MUST ALSO BE REFUSED BY 
OFFICER IN CHARGE - NO EVIDENCE OF REFUSAL OF CONSENT BY OFFICER IN CHARGE - WHETHER 
REFUSAL INVALID AS A RESULT - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 57, 79 


The appellant sponsored his father's application for landing which included the 
appellant's brother as a dependant. The application was refused on the grounds that the 
brother had been ordered deported from Canada in 1977 and had failed to obtain the 
Minister's consent to return under section 57 of the Act. Counsel for the appellant 
argued that the refusal letter was not in accordance with the law in that it referred to 
a denial of the Minister's consent and this denial was never made by the appropriate 
Canadian immigration authority. He referred to an excerpt from the Immigration Manual, 
wherein the Minister authorized officers in charge of visa offices. outside Canada to 
consent to the return to Canada of persons deported. He suggested that the only person 
ang ret refuse a consent would be that same officer in charge of a visa office outside 
anada. 


Held: Appeal dismissed in law and equity. The Immigration Manual deals with internal 
administration and has no force in law. Section 57 of the Act deals only with the 
granting of consent. If consent is not granted - and this fact was never contested in 
the instant appeal - that is the end of the matter. I cannot accept the argument of the 
appellant's counsel that the Minister has a statutory duty either to give consent or 
deny it "lawfully". I cannot find in section 57 any suggestion that the Minister has 
any obligation to do anything, unless he intends to give consent. Since no consent was 
granted in this case, the refusal is in accordance with the law. 


Coram: J.V. Scott (Chairman), U. Benedetti and B.M. Suppa Case heard: Toronto, 
September 23, 1981 Judgment pronounced: September 23, 1981 Reasons by: J.V. 
Scott (in English; 4 pow) G concurred in by U. Benedetti and B.M. Suppa Docket no.: 
80-9405 Counsel: M. Green, Q.C., for the appellant; J.D. Taylor, Esq., for the 
respondent. 


35.3 Surinder Kaur Khangura (Gill) v. Minister of Employment and Immigration 


SPONSORSHIP -- REFUSAL BASED ON FACT THAT SPONSOREE HAD FAILED TO RESPOND TO 
COMMUNICATION OF IMMIGRATION OFFICE WITHIN TIME STIPULATED - SPONSOREE HAD IN FACT 
REPLIED WITHIN TIME STIPULATED BUT LETTER NOT RECEIVED BY IMMIGRATION OFFICE UNTIL AFTER 
PERIOD HAD ELAPSED - SPONSOREE NOT TREATED FAIRLY IN THE CIRCUMSTANCES - WHETHER REFUSAL 
VALID = IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS..9(3), 19(2)(d), 79 


The appellant sponsored the application for permanent residence made by her mother and 
brother. The application was refused on the grounds that satisfactory evidence had not 
been produced to establish that the brother was under twenty-one years of age. The 
mother was requested to inform the immigration office handling the application within 
two months of the date of the refusal letter to advise whether she wished to pursue her 
application on the basis that her son would not accompany her to Canada. The letter 
also informed her that her application would be cancelled if the immigration office did 
not hear from her within the stipulated time. The application was subsequently 
cancelled as the mother had allegedly failed to respond within the stipulated time, and 
had thus failed to comply with sections 9(3) and 19(2)(d) of the Immigration Act, 1976. 
The mother had, in fact, replied within the two-month period but her letter was not 
received until three days after the period had elapsed. 


Held: Appeal allowed in law and equity. An authenticated birth certificate and 
matriculation examination certificate establish that the brother was under twenty-one 
when his application for permanent residence was filed with the immigration officials in 
New Delhi, India. With respect to the refusal of the mother, it is the view of the 
Board, after reading the exchange of letters between the sponsoree and the Commission 
and looking carefully at the chronology of the communications, that the mother was not 
treated with fairness in the processing of her application for permanent residence. 
Within the prescribed period she did reply and asked that her application be kept 
pending. It is accepted by the Board that undue delay in complying with the request of 
a visa officer, particularly in the absence of any indication of good faith on the part 
of the applicant, can be cause for the cancelling of an application. These elements do 
not pertain to the instant case, and based on the facts before it, the Board finds that 
the refusal is not valid in law. 


hoe 


Kang Vv. MxE.1s: (1981) °370N. Ro» (Fedsic Ae). 


Coram: D. Davey (Vice-Chairman), G. Tisshaw and W.M. Hlady Case heard: Toronto, 
June 10, 1981 Judgment pronounced: June 10, 1981 Reasons by: G. Tisshaw (in 
English; 8 pp.), concurred in by D. Davey and W.M. Hlady Docket no.: 80-6430, 
80-6434 Counsel: G.! Draper,..Barrister’ and Solicitor, vfor ithe vappellantsoeDem. 


Hanbury, Esq., for the respondent. 


35.4 Carmen Dhanpattie Persaud v. Minister of Employment and Immigration 
SPONSORSHIP - JURISDICTION OF BOARD - SPONSORSHIP APPLICATION MADE IN RESPECT OF 


SPONSOR'S FIANCE - SPONSOR MARRIED FIANCE PRIOR TO DATE OF APPEAL - WHETHER BOARD HAS 
JURISDICTION TO ENTERTAIN APPEAL 


JURISDICTION OF BOARD - SPONSORSHIP - SPONSORSHIP APPLICATION MADE IN RESPECT OF 
SPONSOR'S FIANCE - SPONSOR MARRIED FIANCE PRIOR TO DATE OF APPEAL - WHETHER BOARD HAS 
JURISDICTION TO ENTERTAIN APPEAL 


EVIDENCE - SPONSORSHIP - PROOF OF FOREIGN MARRIAGE - DOCUMENTS EVIDENCING MARRIAGE BY 
PROXY - WHETHER ACCEPTABLE AS PROOF OF VALID MARRIAGE - IMMIGRATION ACT, 1976, S.C. 
1976-77, C. 52, S. 79 - IMMIGRATION REGULATIONS, 1978, S. 6(1)(b) (iii) 


The appellant sponsored her fiancé's application for permanent residence in Canada. The 
application was refused because the sponsor, in the opinion of an immigration officer, 
would not be able to fulfill. an undertaking given by her to provide for lodging, care 
and maintenance of her fiancé as required by section 6(1)(b)(iii) of the Immigration 
Regulations, 1978. At the hearing of the appeal, the appellant filed an original anda 
true copy and translation of a marriage deed which evidenced her marriage, by proxy, to 
the sponsoree on March 18, 1981. A preliminary question arose as to the jurisdiction of 
the Board to entertain the appeal. 


Held: Appeal dismissed for want of jurisdiction. Having examined the exhibits filed in 
support of the marriage, the Board finds that they appear to be valid on their face and 
contain the seal of, and have been signed by, the "Nikah Registry." The Board is 
prepared to accept that the appellant was married by proxy to her fiancé on March 18, 
1981. In Cuppage, Constance v. M.M.I., and in Mignott, Aneita Clementina v. M.E.I., the 
Board held that, as the appellant had married between the date of her application to 
sponsor her fiancé for permanent residence and the date of the appeal, it had no 
jurisdiction to hear the appeal as the refusal was based upon the ground that the 
sponsoree was a fiancé and the considerations relating to the refusal were of a 
different nature with respect to a fiancé than with respect to a husband. The Board, 
following its previous decisions, dismisses this appeal for want of jurisdiction. 


Cuppage, Constance v. M.M.I. (1.A.B. 76-9270), Weselak, Benedetti, Petrie, September 28, 
1976; Mignott, Aneita Clementina v. M.E.I. (I1.A.B. 79-9220), Weselak, Benedetti, 
Teitelbaum, October 17, 1979 (See CLIC, No. 10.10, December 27, 1979). 


Coram: A.B. Weselak (Vice-Chairman), E. Teitelbaum and B.M. Suppa Case heard: 
Toronto, April 7, June 29, 1981 Judgment pronounced: June 29, 1981 Reasons by: 
A.B. Weselak (in English; 2 pp.), concurred in by E. Teitelbaum and B.M. Suppa Docket 
no.: 80-9486 Counsel: N. Goodman and B. Knazan, Barristers and Solicitors, for the 
appellant; M. Prue, Esq., and M. Bhabha, Esq., for the respondent. 


35.5 Surinder Kaur Sandhu v. Minister of Employment and Immigration 


SPONSORSHIP - MOTION - MOTION TO REOPEN APPEAL - WHETHER MOTION SHOULD BE GRANTED IN THE 
CIRCUMSTANCES 


MOTION - SPONSORSHIP - MOTION TO REOPEN APPEAL - WHETHER MOTION SHOULD BE GRANTED IN THE 
CIRCUMSTANCES - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 79, 84 


The applicant brought this motion to have her appeal reopened in order that she might 
adduce evidence not presented before, in support of her case. In 1976, she had filed an 
application to sponsor for admission to Canada as permanent residents, her mother and 
the person she alleged was her adopted brother. The application was refused on the 
grounds that the adoptive relationship had not been established. The appeal from this 
refusal was heard by the Board in 1979 and dismissed. The appellant brought a motion 
for reopening the appeal in 1980, so the Board might consider a document represented as 
a deed of adoption. The motion was allowed, and the appeal reheard and dismissed. 


Held: Motion dismissed. Section 84 of the Immigration Act, 1976 provides a right of 
appeal from a decision of the Board to the Federal Court of Appeal on any question of 
law, with leave of that Court. Not being satisfied with the Board's decision respecting 
her appeal, it is open to the applicant to take her case to the Federal Court: this is 
the procedure provided. 


Coram: C.M. Campbell (Vice-Chairman), U. Benedetti and B. Howard Case heard: 
Vancouver, September 17, 1981 Judgment pronounced: September 17, 1981 Reasons 

by: C.M. Campbell (in English; 2 pp.), concurred in by U. Benedetti and B. Howard 
Docket no.: 78-6087 Counsel: K.S. Sandhu, Esq., for the applicant; C.J. Dickey, 


Esq., for the respondent. 


35.6 Pardhan Singh v. Minister of Employment and Immigration 


SPONSORSHIP - PROCEDURE - REQUEST FOR ADJOURNMENT OF APPEAL HEARING - GROUNDS NOT MADE 
OUT FOR GRANTING REQUEST - APPELLANT GIVEN OPPORTUNITY OF ANSWERING ALLEGATIONS MADE 
AGAINST HIM 


PROCEDURE - SPONSORSHIP - REQUEST FOR ADJOURNMENT OF APPEAL HEARING - GROUNDS NOT MADE 
OUT FOR GRANTING REQUEST - APPELLANT GIVEN OPPORTUNITY OF ANSWERING ALLEGATIONS MADE 
AGAINST HIM - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, S. 79 


The appellant sponsored the applications of his parents and brothers for admission to 
Canada as permanent residents. The appellant failed to appear at his appeal from the 
refusal of the application. However, he was represented at the hearing, not by the 
actual solicitor of record, but by another solicitor from the same firm. At the outset 
of the hearing, counsel for the appellant requested an adjournment but the respondent 
objected, in the absence of proof that one of the proposed immigrants had left Canada. 
The basis for the request was certain documents required by the appellant had not yet 
arrived from India. 


Held: Adjournment refused, appeal dismissed. Counsel for the appellant produced no 
evidence that the proposed immigrant in question had left Canada and was unable to tell 
the Board what documents were required or when they had been requested. A request for 
an adjournment requires more substantial support than this. The date of the hearing was 
known ten weeks in advance. The appellant has had every opportunity of answering what 
was alleged in the refusal of his sponsorship application. The Board considers his 
apparent indifference to these court proceedings to be a contempt of this court. 


Pierre: v. MoM.I. [1978] 2 F.C. 849 (C.A.). 


we Ge 


Coram: C.M. Campbell (Vice-Chairman), W.M. Hlady and B. Howard Case heard: 
Vancouver, September 8, 1981 Judgment pronounced: September 8, 1981 Reasons by: 
C.M. Campbell (in English; 9 pp.), concurred in by W.M. Hlady and B. Howard Docket 

no.: 80-6305 Counsel: F.R. Whiteside, J.R. Taylor, Barristers and Solicitors, for 


the appellant; I.D. Munn, Esq., for the respondent. 


35.7 Catherine Yavuz v. Minister of Employment and Immigration 


SPONSORSHIP - MEMBER OF THE FAMILY CLASS - HUSBAND - COMPASSIONATE OR HUMANITARIAN 
CONSIDERATIONS - ON THE EVIDENCE, MARRIAGE A SHAM - NO GROUNDS MADE OUT FOR RELIEF IN 
EQUITY - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 19(1)(i), 57, 79 


The appellant sponsored her husband's application for permanent residence. The 
application was refused on the grounds that the sponsoree was required to obtain the 
consent of the Minister pursuant to section 57 of the Immigration Act, 1976 and was 
seeking to come into Canada without having obtained such consent. The sponsoree came to 
Canada as a visitor in 1977, was ordered deported about three months following his 
arrival, married the appellant nine days after the deportation order was made and 
voluntarily departed from Canada a few days later. 


Held: Appeal dismissed in law and equity. Since her husband's departure, the appellant 
has had no direct communication with him. On the evidence, the marriage is a sham, 
entered into by the sponsoree in an effort to stay in Canada. While she may have been 
more a victim of than a willing participant in this scheme, the appellant knew that her 
husband had been ordered deported before she married him; she did not sponsor his 
application for landing until almost two and one half years after the marriage, and the 
marital relationship barely exists. 


Coram: J.V. Scott (Chairman), F. Glogowski and R. Tremblay Case heard: Ottawa, 
September 15, 1981 Judgment pronounced: September 15, 1981 Reasons by: J.V. 
Scott (in English, 4 pp.), concurred in by F. Glogowski and R. Tremblay Docket no.: 
80-3028 Counsel: P. Dioguardi, Barrister and Solicitor, for the appellant; W.L. 


Bernhardt, Esq., for the respondent. 


35.8 Margarita Del Carmen Armijo Maripangue v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - FEAR OF PERSECUTION BY REASON OF POLITICAL OPINION AND 
ACTIVITIES - WHETHER APPLICANT INTENTIONALLY CREATED FEAR BY PARTICIPATING IN 
ANTI-GOVERNMENT DEMONSTRATIONS - CREDIBILITY - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 
5251488.) 219,070 


The applicant, a citizen of Chile, claimed to be a refugee by reason of her political 
opinion and activities. In April, 1978 she became a member of a group of socialists, 
was arrested, detained and physically maltreated. She nevertheless continued to take 
part in demonstrations after her release and was arrested a second time as a result of 
these activities. After a priest obtained the documents necessary for her departure 
from Chile, she left the country and claimed refugee status on her arrival in Canada. 


Held: Application having been allowed to proceed, applicant is determined to be a 
Convention refugee. The applicant has demonstrated a well-founded fear of persecution 
should she be required to return to Chile, having been subjected to harassment by the 
ruling authorities there. 


R. Tremblay (dissenting) 


ey tie 


The applicant made several contradictory statements, thereby putting her credibility in 
doubt. It is possible that she participated in a demonstration against the Pinochet 
régime. However, in my opinion, it is not within the spirit of the Geneva Convention to 
determine as refugees those who provoke the ruling authorities by taking part in 
anti-government demonstrations that threaten public order. It would otherwise be simple 
for someone who wished to become an immigrant to use such a scheme, whatever his 
political opinions, in order to have himself declared a refugee. Fear is a subjective 
element that must be supported by an objective element as well. When one intentionally 
creates the element of fear, as the applicant has done, is one really afraid? Those who 
do not keep the peace are subject to arrest even in democratic countries. The applicant 
is not credible. I would determine her not to be a Convention refugee. 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: 
Montreal, June 25, 1981 Judgment pronounced: September 9, 1981 Reasons by: 
Je-P. Houte (in French; 4 pp.), concurred in by G. Loiselle Dissenting reasons by: 
Re eTrembbay” (in: jerench: 3.‘ pp.:) Docket no.: 80-1083 Counsel: J.D. Gibara, 


Barrister and Solicitor, for the applicant; M.A. Kulba, Esq., for the respondent. 


35.9 Carlos Pascual Armijo Maripangue v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - FEAR OF PERSECUTION BY REASON OF POLITICAL OPINION AND 
ACTIVITIES - WHETHER APPLICANT MERELY ECONOMIC REFUGEE -. CREDIBILITY - IMMIGRATION ACT, 
1976, S.C. 1976-77, C. 52, SS. 2(1), 70 


The applicant, a citizen of Chile, claimed to be a Convention refugee by reason of his 
political opinions and activities. He was a member of the Socialist Party and was 
arrested on September 30, 1973 and detained until October, 1974. During detention he 
was physically maltreated and interrogated. He was arrested again in September, 1975 
and freed subject to certain conditions. He deserted a Greek ship and claimed refugee 
status upon arrival in Canada. 


Held: Application having been allowed to proceed, applicant is determined to be a 
Convention refugee. Clearly, the applicant was harassed by the ruling authorities 
because of his political activities. 


R. Tremblay (dissenting) 


From October, 1974 to September, 1975, the applicant was not bothered by the 
authorities. From 1975 to 1977, he was neither arrested nor detained. He decided to 
leave the country because he was afraid he would not be able to find work. He went to 
several countries, including the United States, without claiming refugee status upon 
arrival. His story is not plausible; neither is he a credible witness. He is an 
economic refugee who waited for the opportunity to desert a ship bound for Canada. He 
is not a Convention refugee. 


Coram: J.-P. Houle (Vice-Chairman), R. Tremblay and G. Loiselle Case heard: 
Montreal, June 25, 1981 Judgment pronounced: September 9, 1981 Reasons _ by: 
J.-P. Houle (in French; 4 pp.), concurred in by G. Loiselle Dissenting reasons by: 
R. Tremblay (in French; 4 pp.) Docket no.: 80-1081 Counsel: J.D. Gibara, 


Barrister and Solicitor, for the applicant; M.A. Kulba, Esq., for the respondent. 


35.10 Bakri Magzoub Mudathir 


REFUGEE - REDETERMINATION - FEAR OF PERSECUTION BY REASON OF POLITICAL OPINIONS - DELAY 
IN MAKING CLAIM TO REFUGEE STATUS - CREDIBILITY AFFECTED AS A RESULT OF DELAY - 
IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 45(1), 70 


The applicant, a citizen of Sudan, was admitted to Canadaon) a visitor's vise for a 
three-week period. He overstayed the period specified in the visa and was subjected to 
inquiry as a result. At the inquiry, he claimed to be a Convention refugee on account 
of his political opinions. 


Held: Application not allowed to proceed, applicant is determined not to be a 
Convention refugee. In the transcript of the examination under oath, the applicant 
describes his arrests and detentions in 1975, 1976 and 1978, and his escape from prison 
in 1978. However, his evidence indicates that at the same time, being an "escapee" from 
prison, he was able to pursue his studies at the state university. The applicant's 
parents, brothers and sisters are living in Sudan and apparently have no problems with 
the authorities. The Board further notes that the applicant had no trouble leaving 
Sudan to travel to England. He was in England on two occasions in 1979, for one month 
and then for approximately five weeks, yet he did not claim refugee status there. While 
it may be true that a refugee claimant need not claim refuge in the first country he 
comes to, when he leaves the country which, in his opinion, is persecuting him, he 
should act in respect of his fear without unreasonable delay. Failure to do so goes to 
the root of his credibility in respect of well-founded fear. The applicant spent 
significant periods of time in the United Kingdom without making a claim to be a 
Convention refugee. It was not until his visa expired in Canada that he claimed to be a 
refugee. In the Board's opinion, this destroys his credibility. 


Coram: F. Glogowski (Vice-Chairman), G. Tisshaw and B.M. Suppa Judgment pronounced: 
August 19, 1981 Reasons by: F. Glogowski (in English; 6 pp.), concurred in by G. 
Tisshaw and B.M. Suppa Docket no.: 81-1117. 


35.11 Leonel Eduardo Quinteros-Hernandez v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - FEAR OF PERSECUTION BY REASON OF POLITICAL OPINION - 
CREDIBILITY - APPLICANT LACKING "WELL-FOUNDED FEAR" 


EVIDENCE - REFUGEE - REDETERMINATION - BOARD INVESTIGATING HISTORICAL FACT OF ITS OWN 
MOTION TO CLARIFY DISCREPANCY IN APPLICANT'S EVIDENCE - IMMIGRATION ACT, 1976, S.C. 
1976<77,.-G. 52.5SS.°2(1,) 3770 


The applicant, a citizen of El Salvador, claimed to be a Convention refugee by reason of 
his political opinions and activities, in particular, his participation in a student 
organization of the Popular Front of Liberation. As a member of that organization, he 
was involved in public demonstrations and meetings. He did not, however, play a 
leadership role in the organization. He also claimed to have been one of a small group 
who took food to the staff held hostage in the Venezuelan Embassy in San Salvador when 
the Embassy was taken over by revolutionaries in March, 1979. 


Held: Application having been allowed to proceed, applicant is determined not to be a 
Convention refugee. It is clear from the record that the applicant freely admitted that 
he lied on numerous occasions in order to be admitted to Canada. There are numerous 
discrepancies in his evidence. The Board does not usually investigate the evidence 
adduced at its hearings; however, due to the discrepancy in dates given by the applicant 
himself to the historical fact widely reported by the media the world over, namely the 
seizure of the Venezuelan Embassy in San Salvador in 1979, the Board took upon itself to 
check which date given by the applicant was correct. A single telephone call to the 
public library sufficed to obtain the information that the seizure of the Embassy took 
place on May 11, 1979 and that it lasted eleven days. The applicant's claim, therefore, 
that his involvement in this incident put his life in jeopardy appears to be a pure 


i oh 


invention. As his credibility is nil, the Board cannot believe his other story of 
involvement in the activities of the Popular Front of Liberation. Therefore, the Board 
finds that the applicant failed to convince the Board that he has a "well-founded fear" 
of persecution. 


Coram: Fe. Glogowski (Vice-Chairman), G. Tisshaw and B. Howard Case heard: 
Vancouver, May 28, 1981 Judgment pronounced: August 18, 1981 Reasons by: F. 
Glogowski (in English; 16 pp.), concurred in by G. Tisshaw and B. Howard Docket no.: 
80-6192 Counsel: J.S. Olsen, Barrister and Solicitor, for the applicant; I.D. Munn, 


Esq., for the respondent. 


35.12 Manuel Da Cruz Matos v. Minister of Employment and Immigration 


REMOVAL ORDER - EXCLUSION ORDER - APPELLANT HAD BEEN LANDED IN CANADA IN 1974 - 
SUBSEQUENT DEPARTURE TO COUNTRY OF CITIZENSHIP AND RETURN TO CANADA - WHETHER APPELLANT 
INTENDED TO ABANDON CANADA AS HIS PLACE OF PERMANENT RESIDENCE - WHETHER A RETURNING 
RESIDENT - CREDIBILITY - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 9(1), 12(4), 
19(2)(d), 24, 32(5)(b), 72 


The appellant, citizen of Portugal, was ordered excluded from Canada on the grounds that 
he had failed to obtain an immigrant visa before appearing at a port of entry and that 
he had failed to answer truthfully questions put to him by an immigration officer. He 
had first come to Canada in 1969 as a visitor and was ordered deported in 1972. The 
Board allowed his appeal from the deportation order and he was landed in 1974. His 
family remained in Portugal. In 1976, he went to Portugal after hearing that his sons 
were ill and remained there for about a year. He returned to Canada in 1977 and 
apparently was admitted as a returning resident. In 1978, he went back to Portugal and 
returned to Canada in 1981, seeking admission as a visitor and was ordered excluded. 


Held: Appeal dismissed. This case turns on the question of whether the appellant was a 
returning resident when he came to Canada in 1981. In cases where the problem has been 
resolved in favour of the alleged returning resident, credibility is a prime factor. 
The person concerned must establish his intention - the animus revertendi - and since 
intention is subjective, the Board must be satisfied of his credibility. In the 
instant appeal, the Board is far from satisfied as to credibility. The appellant swore 
that he always intended to bring his family to Canada. However, when he was in Portugal 
he or his wife bought a truck for work in construction; he also owns a house there and 
brought his car from Canada. He has three passports. The one on which he came to 
Canada in 1981 was a tourist passport. He stated at his inquiry that when he went to 
have his immigrant passport renewed, he required a guarantor and his guarantor refused 
GOMES AON. He crossed into Spain on several occasions and required the Portuguese 
officials to stamp his passport because he was told it would be easier to come to Canada 
if he had stamps in his passport. His lies under oath, his antics with his passport, 
his manifest evasiveness and the fact that all his assets are in Portugal - he has none 
in Canada - lead irresistably to the conclusion that he never intended to remain in or 
return to Canada as a permanent resident: clearly his only aim in acquiring landed 
immigrant status was to facilitate voyages to Canada for temporary employment purposes. 


Webber, Kenneth Jimmy v. M.E.I. (I.A.B. 78-9125), Weselak, Benedetti, Teitelbaum, June 
14 197 S8tseenCliG, No. 2.3, April) 25, 1979); Selby, Brendan Leeson vi M.E.I. (1.A.B. 
79-6047), Campbell, Glogowski, Teitelbaum, May 24, 1979 (See CLIC, No. 16.14, June 23, 
1980); Hass, Manfred v. M.E.I. (I1.A.B. 79-6130), Scott, Campbell, Teitelbaum, February 
6, 1980-fsee COC No. 17511; Julys 2); 1980). 


Coram: J.V. Scott (Chairman), F. Glogowski and R. Tremblay Case heard: Ottawa, 
September 16, 1981 Judgment pronounced: September 18, 1981 Reasons by: J.V. 
Scott (in English; 7 pp.), concurred in by F. Glogowski and R. Tremblay Docket no.: 
81-3013 Counsel: K.E. Barnard, Barrister and Solicitor, for the appellant; W.L. 
Bernhardt, Esq., for the respondent. 


aoa Consolacion Reyes Villegas v. Minister of Employment and Immigration 


REMOVAL ORDER - DEPORTATION ORDER - PERMANENT RESIDENT - APPELLANT GRANTED LANDING BY 
REASON OF MISREPRESENTATION OF MATERIAL FACT - ALL THE CIRCUMSTANCES OF THE CASE - 
IMMIGRATION ACT, 1976,°S.C. 1976-77, C252, SS 2711) (Ce), 932(2)7 2) Ob) 


The appellant, a permanent resident, was ordered deported on the basis that she had been 
granted landing by reason of misrepresentation of a material fact made by herself. At 
the outset of the appeal hearing, counsel for the appellant conceded that the 
deportation order was valid in law but sought to adduce evidence going to the Board's 
equitable jumisdiction under section 72(1)(b) of the Immi@ration Act, 1976. The 
appellant first applied for landing in Canada in 1972 but although her application was 
approved, she did not pursue it but remained in the Philippines to look after her mother 
who had become ill. The appellant then married and had a son but the family were unable 
to meet their financial obligations. The appellant re-applied for immigration to Canada 
concealing her marriage and the fact that she had a son. Upon arrival in Canada in 
1979, she obtained employment and remitted amounts regularly to her family. As a result 
of these substantial remittances, she did not accumulate any assets other than $1,000 in 
the bank. Within a few weeks of her arrival in Canada she reported to Immigration 
authorities the fact that she had misrepresented her marital status and the instant 
deportation order resulted. 


Held: Appeal allowed in equity. The Board does not condone the action of an immigrant 
who seeks entry into Canada by untruthful statements. However, the appellant, while 
still single, sacrificed her right. to enter Canada legally in 1972 when, as a duty to 
her family, she remained behind to help out during a time of family crisis. Since then 
all her efforts seem to have been to alleviate her family's struggle against poverty. 
Allowing the appeal will permit an industrious young woman to continue to contribute to 
Canadian society and to the survival of her family. 


WM. Hlady (dissenting) 


The thrust of the appellant's testimony was to paint a picture of desperation, 


unemployment, poverty and illness for her family in the Philippines. Yet, under 
cross-examination, the unemployment, the poverty and the desperation did not stand up to 
the original presentation. The process of obtaining permanent residence through 


misrepresentation cannot be tolerated if our immigration laws are to be administered in 
the manner in which Parliament envisioned. I would dismiss the appeal. 


Coram: F. Glogowski (Vice-Chairman), B. Howard and W.M. Hlady Case heard: Winnipeg, 
JUVER2 Oe ood: Judgment pronounced: July 22, 1981 Reasons by: 8B. Howard (in 
English; 3 pp.), concurred in by F. Glogowski Dissenting reasons by: W.-M. Hlady (in 
En Ql Shiro: SOD.) Docket no.: 80-6385 Counsel: C.W. Lorenc, Barrister and 


Solicitor, for the appellant; I.D. Munn, Esq., for the respondent. 
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36.1 Hilda Abela v. Minister of Employment and Immigration 


SPONSORSHIP - REFUSAL BASED ON MEDICAL GROUNDS —- ADMISSION OF DEPENDANT WOULD CAUSE OR 
MIGHT REASONABLY BE EXPECTED TO CAUSE EXCESSIVE DEMANDS ON HEALTH SERVICES - EVIDENCE 
THAT SPONSOR PREPARED TO MEET COSTS OF MEDICAL CARE OF DEPENDANT —- WHETHER ADMISSION OF 
DEPENDANT WOULD THEREFORE CAUSE EXCESSIVE DEMANDS ON HEALTH SERVICES - COMPASSIONATE OR 
HUMANITARIAN CONSIDERATIONS —- IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 
19(1)(a) (ii), 79(2)(a), (b) 


The appellant sponsored the application for permanent residence in Canada made by her 
father and his accompanying dependants. The application was refused on account of the 
medical inadmissibility of one of the dependants, in that he was suffering from a 
serious heart disease. The appellant and her husband concluded, based on medical 
advice, that it would be in the best interests of the dependant to come to Canada and 
receive medical attention here. They were advised by their Canadian doctor it would 
cost $13,000 and are prepared to make this expenditure in his interest. 


Held: Appeal dismissed in law and equity. The letter of refusal quotes section 
19(1)(a)(ii), which excludes those whose admission would cause or might reasonably be 
expected to cause excessive demands on health or social services. Clearly this is true 
of the refused dependant. His condition would cause that excessive demand whether or 
not the costs were met in part by the appellant and her husband. The refusal is 


therefore in accordance with the law. 


With respect to compassionate or humanitarian considerations, the appellant with her 
husband and child comprise a complete family unit established in Vancouver. The 
proposed immigrants with the other five siblings appear to comprise an integrated family 
Uiowie Shige Aleks: Iasi at ovontieeyss- Beyond the health of the refused dependant, there is no 
evidence of any circumstances justifying special consideration on humanitarian or 
compassionate grounds. Indeed, when questioned, the appellant was unable to say whether 
her parents intended to remain in Canada. 


Coram: C.M. Campbell (Vice-Chairman), U. Benedetti and G. Tisshaw Case heard: 
Vancouver, October, 2il,an1 osu Judgment pronounced: October 21, 1981 Reasons by: 
C.M. Campbell (in English; 3 pp.), concurred in by U. Benedetti and G. Tisshaw Docket 
no.: 80-6348 Counsel: M. Elson, Barrister and Solicitor, for the appellant; D.M. 
Hanbury, Esq., for the respondent. 


36.2 Stephonie Rosemarie Brown v. Minister of Employment and Immigration 


SPONSORSHIP —- MEMBER OF THE FAMILY CLASS -—- ORPHAN - ORPHANED SISTER OF SPONSOR - SISTER 
BORN IN JAMAICA OUTSIDE OF MARRIAGE —- MOTHER DECEASED BUT PUTATIVE FATHER STILL LIVING — 
JAMAICAN LAW ABOLISHING DISTINCTION BETWEEN LEGITIMATE AND ILLEGITIMATE CHILD -—- WHETHER 
SISTER ACCORDINGLY HAS LAWFUL FATHER MAKING HER INELIGIBLE TO BE SPONSORED AS ORPHAN - 
STATUS OF CHILDREN ACT, 1976 (JAMAICA), S. 3 -— IMMIGRATION ACT, 1976, S.C. 1976-77, C. 
52, SS. 19(2)(d), 79 — IMMIGRATION REGULATIONS, 1978, SS. 2(1), 4(e) 


The appellant sponsored the application for landing made by her half-sister, allegedly 
an orphan. The application was refused on the grounds that the sponsoree did not 
qualify as an orphan and was therefore not eligible to be sponsored as such. The 
appellant had sponsored her half-sister's application under section 4(e) of the 
Immigration Regulations, 1978 as an orphaned sister, under eighteen years of age and 
unmarried. "Orphan" is defined in the Regulations as a person whose lawful father and 
mother are deceased. The sponsoree's parents were never married. Her mother is 
deceased. The respondent alleged that in a common-law relationship in Jamaica, the 
country of the sponsoree's citizenship, a father has all the legal rights as accorded to 
a mother, and accordingly is a lawful father. Therefore, the sponsoree cannot be 
considered an orphan, there being no proof of her father's death. 


| 
ho 
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Held:. Appeal dismissed she question of. ithe status of legitimacy’ is. determined by. the 
lex domicilii of the person in question. The sponsoree was born in Jamaica as were both 
her parents and therefore Jamaican law applies in determining whether she nas a "lawful 
Eater “Sil MeuvinGe none mses pOnCdents fi Led/vancopy (Ob the Status of (|Children Act ;71976;, 
of Jamaica, together with a legal opinion. The legal opinion leaves no doubt that the 
sponsoree's father is a lawful father: by virtue of section 5 of the Status of Children 
Act, #96 chev aguestionl of lawiilacather (does (not arise in Jahaica: as the «Act clearly 
abdolishesmtheveoncepte Of awit un determining ‘ayEather/child relationship. 


Lewis, Lemoord Ve. 5.1. SAB. es0-9380) Davey, Veitelbaum, Suppa,' March 10, 198L (See 
CLICH A Noses UE LA sSep tember 120) melo 


Coram: JOV. wecOtig (Chatbananijaro wy, Denedett2 tand’ B.M.) Suppa Case heard: ‘toronto, 
September 24, i981 Judgment pronounced: October 30, i981 Reasons by: Jive Scott 
(in English# 5S pp.) concurred@in) by U. Benedetti ‘and’ B.M-.» Suppa DOCKGE NOs) 0-95.55 


Counsel: Pun DYeOwn, (oareiosebrdncd SOlLL1Crtor,. for the appeltantyini.DaiTaylor, tsq., for 
the respondent. 


SOi03 Kamljit Grewal Chahil v. Minister of Employment and Immigration 


SPONSORSHIP —- MEMBER OF THE FAMILY CLASS —- SPOUSE - WHETHER SPONSOREE PARTY TO VALID 
MARRIAGE AT TIME OF MARRIAGE TO SPONSOR —- BURDEN OF PROOF - PRESUMPTION OF VALIDITY OF 
MARRIAGE REBUTTED BY EVIDENCE OF PRIOR SUBSISTING MARRIAGE - SPONSOR FAILED TO SATISFY 
ONUS OF PROOF THAT SPONSOREE A SPOUSE 


EVIDENCE - SPONSORSHIP - BURDEN OF PROOF - PROOF OF VALIDITY OF MARRIAGE - PRESUMPTION 
OF VALIDITY OF MARRIAGE REBUTTED BY EVIDENCE OF PRIOR SUBSISTING MARRIAGE - SPONSOR 
FAILED TO SATISFY ONUS OF PROOF THAT SPONSOREE A SPOUSE - IMMIGRATION ACT, 1976, S.C. 
1976-77, C. 52, S. 79 — IMMIGRATION REGULATIONS, 1978, SS. 2(1), 4(a) 


The appellant sponsored the application for landing made by her alleged husband. The 
application was refused on the grounds that the appellant and sponsoree were not legally 
Married in that the sponsoree was party to a prior marriage in India that had not been 
terminated by divorce at the time he married the sponsor. A certificate of marriage in 
the record indicated the solemnization of a marriage in Quebec between the sponsor and 
sponsoree, who was described as "divorced" in the certificate. The record also 
contained an affidavit from the applicant's alleged first wife, to the effect that her 
Marriage had been dissolved by customary divorce. As well, there was a copy of a decree 
of divorce issued by an Indian judge, attested to be a true copy, but it did not bear 
.the judge's signature. ‘There was also a certified true copy of a document originating 
from the office of the district and sessions judge in India stating that the copy of the 
decree of divorce was bogus. Counsel for the appellant argued that the certificate of 
Marriage in Quebec created a presumption of the validity of the marriage. 


Held: Appeal dismissed. This court is simply pronouncing, as it is required by law to 
do, whether or not an alleged spouse is a member of the family class. The appellant 
initially satisfied the burden of proof that the sponsoree was a person recognized by 
the laws of Quebec as her spouse by producing her marriage certificate, thus invoking a 
presumption of validity of the marriage. But this is a rebuttable presumption and the 
respondent introduced proof that the marriage was contracted before the dissolution of 
the sponsoree's prior marriage. If this is so, the second marriage would be void ab 
initio by the law of Quebec. The respondent has discharged the burden by producing the 
document indicating that the supposed divorce decree was bogus. The burden of proof of 
validity thus shifts back to the sponsor, who must produce evidence in addition to her 
Marriage certificate that her alleged husband was free to marry her at the time the 
Marriage took place. This she failed to do. 


E. Teitelbaum (dissenting) 
The question for determination is whether, for immigration purposes, the validity of a 


Marriage may be questioned by a body other than a superior court. The Quebec marriage 
certificate has been accepted as valid by the respondent and by the Board. From this a 


valid marriage can be presumed. Once a valid marriage exists, 2t) 1S )nOty Lon unewooara 
to look behind the certificate. The Board can neither grant a divorce nor can it annul 
a Marcrage. By deciding: that \a@ person if NOt a member of (the sian ly claecuan 
circumstances such as those before the Board in this case, that is exactly what the 
Board is doing. I would allow the appeal. 


Chahal, > Marie-Angé Alice v. MoB@I. (LZALBS 7751167) ap houle,  hegare, .Glogowsri Ape: 
1978 (See CLIC, No wil. 2) Macchi 207 MOV. 9) Ameri meine lath C CreyUam gern Vite En etel tone Gilt uel Semen pera ROON) 
Scott, Tremblay; Loiselle, October 12) 1979 (See /CLEC, sNos 025) Peteiary .25,;) 2700) ean 
Vulpen, Henry John v. M.E.1. (1.A.B. 79-6100), Weselak, Campbell, Tertetoaum, Auguse 29, 
1980 (See CLIC; No. 24.5, March ell; eel9 St) Nha ae) Crd c'eas sD aural ilar ol aol! orm tet AWer Se 
79-9357), Weselak, Davey, Benedetti, December 10, 1980 (See CLIC, No. 25.8, April 20, 
LOSE 


Coram?) UE VeuScorre (Chairman) | 1 sbi HOuUler ancien > Isiecocttim Case heard: Montreal, 
NC isnes, 7 abs ishal Judgment pronounced: October Ty. lb ae Reh Al Reasons by: J.V. Scott (in 
English; (5S pps), ‘concurred in by Vise. ioule Dissenting reasons by: E. Teitelbaum 
(Gey aiakell asic | By | jsieich)) Docket no.: SiO = 150 Counsel: H. Frumkin, Barrister and 


Solicitor, for the appellant; M.A. Kulba, Bsq., for the wespondent. 


36.4 Erla Pierre v. Minister of Employment and Immigration 


SPONSORSHIP — RIGHT OF SPONSOR TO KNOW CASE TO BE MET —- INITIAL REFUSAL LETTER CONTAINED 
NO REASONS FOR REFUSAL - SUBSEQUENT LETTER RECEIVED AFTER FILING OF APPEAL SET OUT 
REASONS FOR REFUSAL - WHETHER SPONSOR INFORMED OF CASE TO BE MET SUFFICIENTLY IN ADVANCE 
OF HEARING OF APPEAL -— COMPASSIONATE OR HUMANITARIAN CONSIDERATIONS 


SPONSORSHIP —- VALIDITY OF REFUSAL LETTER — SEVERAL GROUNDS OF REFUSAL SET OUT IN LETTER 
- REFUSAL VALID IF ONE GROUND ESTABLISHED AS VALID - IMMIGRATION ACT, 1976, S.C. 
SIT (ES DAP Sig (ENCE) ALAA oly) 5. 7/2) 


The . appellant sponsored her fiancé's application for permanent residence. The 
application was refused by letter sent to the appellant. However, the letter did not 
set out the reasons for refusal. The appellant filed an appeal from the refusal and 


some three months later received another letter, this time setting out the reasons for 
refusal, namely, that the sponsoree had made a false statement in his application for 
permanent residence and had presented conflicting documents. 


Held: Appeal dismissed in law and equity. In the circumstances, this tribunal is 
satisfied that the appellant sufficiently knew the case she had to meet well before the 
hearing of the appeal. It is clear that the sponsoree gave a false answer to a question 
in his application. Having so found, it is unnecessary to deal with the second ground 
of refusal, the contradictory documents. Since a refusal is severable, one valid ground 
is sufficient, and the refusal is in accordance with the law. 


As far as compassionate or humanitarian considerations are concerned, the sponsor may be 
Sincere in her desire to be reunited with her fiancé, but the relationship is not deeply 
rooted and the sponsoree's sincerity is in doubt. 


Coote, Marcelle Vo MOn.DL. (1.A.B. (79=1168)) Lousella Houde mae mb Wayi, meg erm nolo 
CSASGMEINCy, UNC 5 SG Bri iwSinableray AG, eel). 


Coram?" “J.V. (Scott | (Charrcman))!,, J.-P. Houlemand | kia heute lDatum Case heard: Montreal, 
ANGUS oe cao SN Judgment pronounced: August 19, 1981 Reasons by: J.V. Scott (in 
English; 40 pp.) concunredmainwbyld =P. sHoulle = andun ee bemtenltiog tin Docket no.: 81-1071 


Counsel: UU. Lalanne,) Barrister and Solicitor, orm themappel ania a Me Anil OciBEISCl nme Os 
the respondent. 


She Rabindra Sethi v. Minister of Employment and Immigration 


SPONSORSHIP - MEMBER OF THE FAMILY CLASS - ADOPTED SON -— ALLEGED ADOPTED SON OF SPONSOR 
ALREADY ADOPTED WHEN SPONSOR PURPORTED TO ADOPT HIM - SECOND ADOPTION IN CONTRAVENTION 
OF INDIAN LAW AND ACCORDINGLY INVALID - HINDU ADOPTIONS AND MAINTENANCE ACT, 1956 
(INDIA), S. 10(ii), 15 - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 9(3), 19(2)(d), 
79 — IMMIGRATION REGULATIONS, 1978, SS. 2(1), 4(b) 


The appellant sponsored the application for permanent residence made by his adopted 
son. The application was refused on the basis that satisfactory evidence had not been 
produced to establish that he was the sponsor's legally adopted son. The respondent's 
aivegatiton! was that the wsonmimiad been previously. adopted» in India and) could not, «by 
virtue of the Hindu Adoptions and Maintenance Act, 1956 be adopted by the sponsor. 


Held: Appeal dismissed. Filed in the record was an affidavit sworn by a married couple 
to the effect that they adopted the sponsoree in 1975, in the presence of his natural 
mother. As no court order was introduced to show that the first adoption was illegal, 
the Board finds the sponsoree is not admissible as the son of the appellant. Under the 
Hindu Adoptions and Maintenance Act, 1956 no person is capable of being taken in 
adoption if he has already been adopted and no adoption which has been validly made can 
be cancelled. The refusal is therefore in accordance with the law. 


Coram: D. Davey (Vice-Chairman), U. Bendetti and G. Tisshaw Case heard: Toronto, 
October (6, 98a Judgment pronounced: October 6, 1981 Reasons by: U. Benedetti 
Gin Engietshs) Sepp), concurred Tinwby D. sDavey jand GCG. “Tisshaw Docket no.: 81-9002 


Counsel sae ea Wnmualway baGersicer sancdmcOMUcueOr, Or the vappelblvant sow Dee Tay lor, Esq. ,, for 
the respondent. 


) 


36.6 Marie Georgiana Singh v. Minister of Employment and Immigration 


SPONSORSHIP - REFUSAL BASED ON MEDICAL GROUNDS —- NOTATION ON MEDICAL CERTIFICATE THAT 
CASE MAY BE REVIEWED IN EIGHT TO TWELVE MONTHS' TIME - WHETHER MEDICAL REVIEW OUGHT TO 
HAVE TAKEN PLACE PRIOR TO A REFUSAL -—- COMPASSIONATE OR HUMANITARIAN CONSIDERATIONS —- 
IMMiGRATION ACL, 1976, S.C. 1976-77, C. 52; SS. 19(1)(i), 19(1) (a) (i), 57, 79 


The appellant sponsored her husband's application for landing. The application was 
refused on two grounds, one of which being that he was medically inadmissible. In 
support of the allegation of medical inadmissibility was a medical notification form 
that bore the notation "may be reviewed in 8 to 12 months". Counsel for the appellant 
argued that .the case should have been reviewed within the eight to twelve month period 
before any refusal was issued. He claimed that the sponsoree had requested a review 
after the refusal but without success. 


Held: Appeal dismissed in law and equity. We are unable to accept the argument of 
counsel for the appellant. An immigration or visa officer, upon receipt of a medical 
notification. certificate in proper form, has no choice but:.to refuse a prospective 
immigrant so long as the certificate is still valid. Any commentary that the patient's 
state may be reviewed is a medical judgment that has nothing to do with immigration. 
The refusal is therefore in accordance with the law. 


With regard to compassionate or humanitarian considerations, the appellant met her 
husband in 1978 and lived with him for a few months before they were married. Three 
days after the marriage, he was arrested by the Immigration authorities. He was 
deported and the appellant accompanied him to Germany, where she worked in order to 
support him. She returned to Canada to sponsor him and communicates frequently with him 
by phone and letter. There is no doubt that the appellant is sincere in her desire to 
have her husband here. However, her husband's motives in entering the marriage are 
suspect. He seems determined to get into Canada by any method. On the whole of the 
evidence, there are more elements against than for the granting of special relief. 


J.-P. Houle (dissenting) 


It is to the appellant that the right of appeal in law and equity has been given under 
sksvehe wohl is) sone | teaver /Axonet- In my opinion, she has proven that her marriage is based on a 
mutual and deep attachment and that she desperately needs her husband's presence. It is 
not for me to comment on the appellant's choice of husband. i would  “nolid Saha tthe 
granting of special relief is warranted. 


Jean-Jacques, Soutien v. M.EoE. \(1.A.B. 80-1187) Seort  houle, uenblay, May m2 0 pao 
(See "CL LG, “NORSsoin 9 NOVIeEMDCigme On Leola) 


Coram: J.V. Scott + (Chairman) 7/3 .—-Bo Houle wancdieh ma mmeniolay, Case heard: Montreal, 
October 5, ly su Judgment pronounced: October 5, 1981 Reasons by: J.V. Scott (in 
English; 4) pp.) ECOnGcULT edi lin ibys hs minembilayy, Dissenting reasons by: J.-P. Houle (in 
IMavehakehales — S).) Voir.) Docket _ no.: OSS Counsel: J. Rosenfeld, Barrister and 


Solicitor, for the appellant; M.A. Kulba, Esq., for the respondent. 


36.7 Nihal S. Soordhar v. Minister of Employment and Immigration 


SPONSORSHIP - REFUSAL BASED ON MEDICAL GROUNDS -—- STATEMENT ON MEDICAL NOTIFICATION FORM 
THAT CASE MAY BE REVIEWED IN SIX MONTHS' TIME -—- PROCEDURE - REQUEST FOR ADJOURNMENT AND 
MEDICAL RE-EXAMINATION - WHETHER GROUNDS MADE OUT FOR ADJOURNMENT AND RE-EXAMINATION 


PROCEDURE - SPONSORSHIP - REFUSAL BASED ON MEDICAL GROUNDS - STATEMENT ON MEDICAL 
NOTIFICATION FORM THAT CASE MAY BE REVIEWED IN SIX MONTHS' TIME - REQUEST FOR 
ADJOURNMENT AND MEDICAL RE-EXAMINATION - WHETHER GROUNDS MADE OUT FOR ADJOURNMENT AND 
RE-EXAMINATION - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 19(1)(a)(i), (ii), 79 - 
IMMIGRATION REGULATIONS, 1978, S. 6(1)(a) 


The appellant sponsored the application for permanent residence made by his father and 
dependants. One of the dependants, the mother of the appellant, was refused on medical 
grounds. The medical notification form outlining the results of her medical examination 
contained the statement that the case might be reviewed in six months' time. At the 
hearing of the appeal, counsel for the appellant requested an adjournment and a 
direction for a new medical on the mother, in view of the statement contained in the 
medical notification form that the case may be reviewed in six months' time, as it was 
now a year and a half since the first medical was done. 


Held: Appeal dismissed in law and equity. Nowhere in the Act or Regulations is there a 
duty imposed on an immigration officer or visia officer) to) vhold Yan) vapplication in 
abeyance pending the expiration of the time that may be set out in the medical 
notification form indicating when the Health and Welfare authorities may be prepared to 
review the case. Furthermore, the comments made by medical officers in respect of the 
possibility of re-examination are not automatic grounds for granting an adjournment of 
the: hearing and directing that the application bey Sent wback tothe visa officers for 
medical re-examination of the applicant. In the past, the Board has adjourned hearings 
in order that the state of health of the applicant concerned could be re-examined. 
However, it was usually done only when credible evidence was produced at the hearing to 
show no medical problems existed at the time of the hearing or when credible evidence 
was produced at the hearing to show a possible wrong original diagnosis had been made. 
In this appeal, no evidence was produced to indicate that medical problems were 
resolved. There was no evidence adduced either that the original diagnosis was possibly 
wrongly made. Accordingly, the Board refuses to grant an adjournment for a medical 
re-examination. Moreover, it is clear on the evidence that the refusal was made in 
accordance with the law. 


Coram: PF.  (Glogowski, s(Vice-—Chairman)),.. ohetelbaumn andes Ghai ssivayw Case _ heard: 
TOPOMEG 7s AUG Wie Z Os ela Onl Judgment pronounced: October 30, 1981 Reasons by: Ee 
Glogowski (in English; 5 pp.), concurred in by E. Teitelbaum and G. Tisshaw Docket 
NO. OU — 9254 Counsel: J.D. Philp, Barrister and Solicitor, for the appellant; L. 
Williams, Esq., for the respondent. 


36.,0 Zillay Hasan Syed v. Minister of Employment and Immigration 


SPONSORSHIP -— REFUSAL OF APPLICATION BASED ON FAILURE TO PRODUCE DOCUMENTS REQUIRED BY 
VISA OFFICER — DOCUMENT PRODUCED CONTAINED ALTERATION —- WHETHER ALTERATION RELEVANT AND 


MATERIAL TO ADMISSIBILITY - WHETHER EVIDENCE OF ALTERATION GOES TO CREDIBILITY OF 
APPLICANT 
EVIDENCE - SPONSORSHIP — CONFLICTING DOCUMENTS PRODUCED - ALTERATION OF DOCUMENT 


PRODUCED - WHETHER ALTERATION RELEVANT AND MATERIAL TO ADMISSIBILITY OF APPLICANT FOR 
PERMANENT RESIDENCE - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 8(1), 9(2), (3), 
(4), 19(2)(d), 79 


The appellant sponsored the application for permanent residence made by his parents and 
brother. The application was refused on the basis that the brother had failed to 
produce such documentation as required by a visa officer to establish that his admission 
would not be contrary to the Act or Regulations. One of the documents produced had been 
disavowed by the issuing authorities on account of alterations. 


Held: Appeal dismissed in law and equity. On his application for landing, the brother 
shows ~his date of birth as’ December 25, 1960. infsupport’ of his application, he 
produced school certificates, all of which show the same date of birth. However, his 
date of admission to school on one of the school leaving certificates has been altered. 
This is the document referred to in the refusal letter. mhere TS no; proof as to) who 
altered the certificate, but the fact of alteration was not contested. Counsel for the 
appellant argued that the alteration was not material and therefore irrelevant. 
However, the school certificates required by the visa officer are in fact relevant to 
the proof of age of an applicant. If, as in this case, school certificates are required 
to corroborate information given in the application for permanent residence, and two of 
them are conflicting in that they show attendance at two schools at the same time, and 
further, there is evidence that one of them has been tampered with, the applicant's 
whole credibility is cast in doubt and he has failed to satisfy the burden of proof 
resting on him to establish his admissibility. The refusal is therefore in accordance 
with the law. 


Manoa Wig Mctdigils (USNS) SI UINS 8s Syke eel 5) OR NG Ws 


Coram: J.V.. Scott (Chairman), R. Tremblay and “E. Teitelbaum Case heard: Montreal, 
ANGUS Ee 21798 d Judgment pronounced: October 16, 1981 Reasons by: J.V. Scott (in 
English; 6 pp.), concurred in by R. Tremblay and E. Teitelbaum Docket no.: 81-1010 


Counsel: J.F. Goyette, Barrister and Solicitor, for the appellant; M.A. Kulba, Esq., 
for the respondent. 


' 36.9 Mei-Chun Tsang v. Minister of Employment and Immigration 


SPONSORSHIP - REFUSAL BASED ON MEDICAL GROUNDS - MOTION FOR PRODUCTION OF DOCUMENTS FROM 
PERSON NOT A PARTY TO APPEAL — WHETHER BOARD HAS JURISDICTION TO ORDER PRODUCTION 


MOTION - SPONSORSHIP - REFUSAL BASED ON MEDICAL GROUNDS - MOTION FOR PRODUCTION OF 
DOCUMENTS FROM PERSON NOT A PARTY TO APPEAL —- WHETHER BOARD HAS JURISDICTION TO ORDER 
PRODUCTION 


JURISDICTION OF BOARD -— SPONSORSHIP — MOTION - MOTION FOR PRODUCTION OF DOCUMENTS FROM 
PERSON NOT A PARTY TO APPEAL - WHETHER BOARD HAS JURISDICTION TO ORDER PRODUCTION - 
IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 65(2), 79 — IMMIGRATION APPEAL BOARD 
RULES (APPELLATE), 1981, RULES 10, 12 


The appellant sponsored an application for landing made by her father and accompanying 
dependants. The application was refused by reason of the medical inadmissibility of the 
father. Counsel tor ithe ‘sponsor brought this motion for an order requiring the 
respondent and Medical Services, Health and Welfare Canada, to produce the evidence upon 


which the certificate of medical inadmissibility filed in the appeal record was based, 
on. the grounds that. the information was) nequired mins order mro pre pdsem ron wenemapeea Ll 
hearing. A previous motion had been brought (see CLIC, No. 29514, August. 17, 7igal ment 
was dismissed without prejudice. 


Held: _Motion’dismissed without prequdice to the filing of a iurtcher MoOtron. oer vlCcemor 
the motion was improper in that, according to the afiidavit of Service, (12t was) Served jon 
Health and Welfare Medical Services rather than on an individual. The notice of motion 
was defective as it referred to an order requiring Medical Services to produce evidence, 
when Medical Services is not a legal person against whom such an order may be made. 
Furthermore, the motion had no return date. 


Moreover, aS a general rule, a court has no power to order the production of documents 
as against ‘a Penson wwhowi sy not May Dancy mecOmrenemract toni. The Board has no. rule that 
expressly authorizes the making of an order against a person not a party. However, 
there is a rule providing for the calling of witnesses and setting out the procedure 
should the person who has been summoned fail to appear. 


Petursson v. Petursson  [L966I) 2 “OcR AO 26a DOUGE Cram tive eI ley lalinn (OAs Ore vriirammmes oulars 
McCurdy v. Oak' Tire and Rubber Co. Ltdee (lors) 22 50. DIR 235. 


Coram: D. Davey (Vice-Chairman), E. Teitelbaum and B.M. Suppa Case heard: Toronto, 
August 6, 1981 Judgment pronounced: September 24, 1981 Reasons by: D. Davey (in 
English; 5 pp.), “concurred in by E. fertelbaum) and B.M. (Suppa Docket no.: 80-9437 


Counsel: C.L. Rotenberg, O.¢., ‘GOmmeehe applicants) (Wo AwmaMacwincry Gc), qeb SC). Oru tne 
respondent. 


36.10 Slawomir Krzysztof Hubicki 
REFUGEE - REDETERMINATION -—- FEAR OF PERSECUTION BY REASON OF RELIGION AND POLITICAL 


OPINION - NO EVIDENCE OF ARREST BY AUTHORITIES IN POWER - APPLICANT IN FACT FEARFUL OF 
CONSEQUENCES OF EVADING MILITARY SERVICE AND DISSATISFIED WITH ECONOMIC SITUATION —- 
IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 2(1), 70 


The applicant, a citizen of Poland, claimed to be a refugee on the basis of his religion 
and Shisi politcal vopinion. He claims that while he was at the Maritime Academy in 
Darlowo, Poland he was not allowed to go to church in uniform or to have a cross or 
religious picture hanging over his bed in the Academy; that compulsory Sunday activities 
at the Academy prevented church attendance; that he was pressured to join the communist 
party and harassed because he would not; that he was denied leave given to those who 
were communist party members; and that after graduation he had difficulty in obtaining 
work. He alleged that while at the Academy, he received forbidden publications of the 
KOR dissident organization organized to protect the rights of workers. He participated 
in strikes of shipyard workers and made a monetary contribution to the trade union 
movement. He says it was because of his fear of arrest for helping the trade union 
movement in Poland that he jumped ship when it arrived in Vancouver. 


Held: Application not allowed to proceed, applicant is determined not to be a 
Convention refugee. The examples the applicant gives of his persecution on religious 
grounds seem involved with the rules and discipline of a military academy more than 
persecution on religious grounds. 


It is) the view of the Court: that,-the incidents Jelaimed) to ‘be, persecution ~aeu not 
constrrute, persecution iundery the: defination ‘set, outmmnsubsection. 2) of themActumen roe 
applicant was never arrested and questioned by the authorities. The prime bases of his 
flight would appear to be economic and to avoid military service, neither of which 
reasons form part of the definition of Convention refugee. 


Coram: J.V. Scott (Chairman), F. Glogowski and W.M. Hlady Judgment pronounced: 
Ogrober Euoe eEIenL Reasons by: jW.M. Hiady, (an English;: 3..pp.),;:concurred in by J.V. 
Scott and F. Glogowski Docket no.: 81-6325. 

S36 1e Jose Rafael Parraguez v. Minister of Employment and Immigration 


Maria Arce Olguin Parraguez v. Minister of Employment and Immigration 


REFUGEE - REDETERMINATION - PROCEDURE - BOARD ORIGINALLY REFUSED TO ALLOW FEMALE 
APPLICANT'S CLAIM TO PROCEED FOR LACK OF PERFECTION - AT HEARING OF MALE APPLICANT'S 
CLAIM, BOARD REVERSED DECISION IN RESPECT OF FEMALE APPLICANT AND ALLOWED HER CLAIM TO 
PROCEED TO FULL HEARING 


PROCEDURE - REFUGEE —- REDETERMINATION - BOARD ORIGINALLY REFUSED TO ALLOW FEMALE 
APPLICANT'S CLAIM TO PROCEED FOR LACK OF PERFECTION —- AT HEARING OF MALE APPLICANT'S 
CLAIM, BOARD REVERSED DECISION IN RESPECT OF FEMALE APPLICANT AND ALLOWED HER CLAIM TO 
PROCEED TO FULL HEARING — IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 2(1), 70 


The applicants, husband and wife, citizens of Chile, claimed to be Convention refugees. 
When the female applicant filed her application for redetermination, the record filed 
Withethemapplacation “lacked ethe atranscriptr of her examination: under oath, her 
declaration under oath and the Minister's decision in respect of her claim. The Board 
accordingly refused to allow her application to proceed, for want of perfection. The 
male applicant's application was complete, however, and the Board allowed it to proceed 
ise) ey AEUBILIL svete alietelie 


Held: Applications having been allowed to proceed, applicants are determined to be 
Convention refugees. At the outset of the hearing, the Board, considering that the 
female applicant's application had not been allowed to proceed on purely technical 
grounds (lack of perfection), reversed its decision in respect of her application and 
allowed it to proceed to a full hearing together with her husband's application. 


Although there were some small discrepancies in the evidence he gave at the hearing and 
at his examination under oath, considering the evidence as a whole, the male applicant's 
story of persecution and harassment by the Chilean authorities was plausible in the 
Context, Of This activities <and ‘political sinvolvement. His wife was not personally 
persecuted or harassed but is SOT oho to be a refugee based on the Board's acceptance 
of her husband's claim. 


Coram: Ut-P. Houle. (Vice-Charrman)), Fi. Glogowski vand RK. Tremblay Case _ heard: 
Montreal, September 23, 1981 Judgment pronounced: September 23, 1981 Reasons by: 
HeGilogowskniv (ine EnGitsh s2 pp a)t, COoncurEed injbya J.-P.) Houle vand Re Tremblay. Docket 
no.: SO— Ie 8.0 = 1189 Counsel: Hee oSiMOSm iS mi batiiisteretanG) SOLNCHEOL, |LOG athe 


applicants; LG.) Rivard, Esq stor the, respondent. 


36.12 Guillermo Tello Silva Vergara v. Minister of Employment and Immigration 
REFUGEE - REDETERMINATION -—- FEAR OF PERSECUTION BY REASON OF POLITICAL OPINION - 


APPLICANT NOT CREDIBLE - ECONOMIC REFUGEE - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, 
S502 (29), 70 


The applicant, a citizen of Chile, claimed to be a Convention refugee by reason of his 
political opinion. He alleged that he was a supporter of the Socialist Party in Chile. 
Immediately after the coup, he lived clandestinely for about a month, fearing that his 
political activities would involve him in difficulties with the Chilean authorities. 


When he subsequently returned to his place of employment, he was refused employment on 
the ground that the military had visited his place of employment and his former employer 
wanted no trouble. In November, 1973, the applicant was arrested and detained for three 
months and maltreated. He was released with a warning not to engage in further 
DOWEL ace iva Ene St. Thereafter, he had difficulty finding work, due, he alleged, to 
his| prior poldaticalvart i biationst. In 1974, the applicant Joined a clandestine cell of 
the socialist underground. He was not subjected to further open harassment by the 
authorities. Four years later he was warned by the leader under whom his clandestine 
activities were Garnied ion tor leave Chives (lhisthewdid- Withoulercntrueuity. 


Held: Application having been allowed to proceed, applicant is determined not to be a 
Convention refugee. The applicant was not a credible witness. The testimony of two 
witnesses appearing on ‘behalf ‘of the applicantiwas ori ttle valie i iiwevpoor ower the 
applicant's case. The applicant failed to establish that) he has a well-founded tear of 
persecution. Even if one accepts his jstoryw Of his idetentiony inv l973—/4 7 shew doesm not 
appear to have suffered any ° persecution "thereat ters) at) "most,_ (ne) 1s van seconomic 
refugee". 


Corams) “Uh.Vei Scott (Chatrman)i, 1d. 7— Ps) aouWemranc ie mmuae mona Case heard: Montreal, 
August 2, October 8, 1981 Judgment pronounced: October 9, 1981 Reasons by: J.V. 
Scott (Clim English) 3) pp.)), ‘concunnh ed tammy amin). © UMECrciG mee vem trac momecsy Docket no.: 
80-1064 Counsel: P.-Y. Bourdeauy)  Bargistern and Solpevronrn, fOr mene sapp lbucamt eh aAv. 


Kulba, Esq., for the respondent. 


36.13 Miriama Baygum Buffum v. Minister of Employment and Immigration 


REMOVAL ORDER - DEPORTATION ORDER - DEPORTATION ORDER MADE ON BASIS THAT APPELLANT NOT A 
CANADIAN CITIZEN OR PERMANENT RESIDENT AND HAD ENGAGED IN EMPLOYMENT AND REMAINED IN 
CANADA WHEN UNAUTHORIZED —- DEPORTATION INQUIRY REOPENED AND ORDER AMENDED - APPEAL NOT 
FILED WITHIN TIME PRESCRIBED FOLLOWING SERVICE OF FIRST ORDER BUT WITHIN PRESCRIBED TIME 
WITH RESPECT TO AMENDED ORDER - WHETHER BOARD HAS JURISDICTION TO ENTERTAIN APPEAL — 
WHETHER APPELLANT HAD ABANDONED PERMANENT RESIDENCE IN CANADA 


JURISDICTION OF BOARD — REMOVAL ORDER —- DEPORTATION ORDER - DEPORTATION INQUIRY REOPENED 
AND ORDER AMENDED - APPEAL NOT FILED WITHIN TIME PRESCRIBED FOLLOWING SERVICE OF FIRST 
ORDER BUT WITHIN PRESCRIBED TIME WITH RESPECT TO AMENDED ORDER - WHETHER BOARD HAS 
JURISDICTION TO ENTERTAIN APPEAL — IMMIGRATION APPEAL BOARD RULES (APPELLATE), 1981, 
RULES 9, 22 


The appellant, a citizen of New Zealand, was ordered deported from Canada on the grounds 
that she was a person, other than a Canadian citizen or a permanent resident, who had 
engaged in employment without an authorization and had entered Canada as a visitor and 
remained for a longer period than she was authorized to remain. The deportation order 
included the appellant and her daughter. From this deportation order the appellant did 
not appeal. In February, 1981, some two months after the deportation order was made, 
the inquiry was reopened, the daughter was removed from the order and the order was 
confirmed in respect of the appellant. The appellant filed her appeal four days later. 
At the outset of the hearing, the respondent (contended the Board was (without 
jurisdiction since the notice of appeal had not been filed within five days of the 
service of the first deportation order. The appellant argued that the appeal had been 
filed on time and that she was a permanent resident and therefore had a right of appeal 
to the Board under section 7/2 of tether Ack. 


Held: Appeal allowed in law, deportation order quashed. Rule 9 of the Immigration 
Appeal Board Rules (Appellate), 1981 authorizes the Board to accept the late filing of 
an appeal made pursuant to section 72(1) of the Act on such terms as seem just. In this 
case, the amended order altered the appellant's circumstances entirely. It provided for 
her deportation and allowed her daughter to remain in Canada. It seems just to the 
Board that the appeal should be allowed to go forward. Further, the Board considers the 
amended order was in effect a new order and the appellant did in fact appeal from that 
order within the prescribed time. 


- 10 - 


Moreover, it is the view of the Board that the appellant, who became a landed immigrant 
in 1978, never intended to abandon Canada as her place of permanent residence. When she 
left Canada with her daughter in 1978 she was distraught and had made no considered 
decision about her future. Her condition was a result of her marriage relationship. 
She went home to be with her relatives. The decision to be made was whether she would 
live in Canada. She did not lose her status as a permanent resident. The deportation 
order is accordingly invalid. 


Coram: CeMeascampbell (Vice-Chairman), Rs Tremblay. and W.M. ‘Hladv Case _ heard: 
Calgary esoctober’, 29),, 1981 Judgment pronounced: October, ~ 29, 1981 Reasons by: 
€.M. Campbell (in English; 5 pp.), concurred in by R. Tremblay and W.M. Hlady Docket 
no.: 81-6082 Counsel: 3B. Plumer, Barrister and Solicitor, for the appellant; D.M. 


Hanbury, Esq., for the respondent. 


36.14 Joyce Cornelia Tannis v. Minister of Employment and Immigration 


MOTION - MOTION FOR REHEARING OF APPEAL FROM DEPORTATION ORDER MADE AGAINST APPLICANT —- 
EVIDENCE OF LACHES AND BAD FAITH —- APPLICATION DISMISSED 


DEPORTATION ORDER -—- MOTION FOR REHEARING OF APPEAL FROM DEPORTATION ORDER MADE AGAINST 
APPLICANT —- EVIDENCE OF LACHES AND BAD FAITH - APPLICATION DISMISSED —- IMMIGRATION ACT, 
R.S.C. 1970, C. I-2 (repealed), S. 5(t) — IMMIGRATION REGULATIONS, PART I (revoked), S. 
28 (1) 


The applicant brought a motion for a rehearing of her appeal in respect of a deportation 
order made against her in 1973. When the appeal had come on for hearing in 1974, the 
appellant failed to appear and the Board dismissed her appeal and ordered that the 
deportation order made against her be executed as soon as practicable. However, the 
immigration authorities were unable to locate the appellant in order to execute the 
deportation order. She surfaced to bring this motion and filed in support of it an 
affidavit to the effect that she had never been informed of the date of the hearing of 
her appeal and that she had kept the immigration authorities informed of every change of 
address. 


Held: Application dismissed. The notice of hearing of the appeal was in fact sent to 
the address that the applicant had indicated on the notice of appeal as being a good 
address for service. The applicant failed to inform the Board of any change of address 
although this request was set out on the notice of appeal form. She also admitted -at 
the hearing of this motion that after 1974 she did not inform immigration officials of 
her changes of address. The Board has reached the conclusion that the equitable 
doctrine of laches is applicable. Seven years have passed since the Board dismissed the 
appeal and ordered her deported. The applicant took no action in the interim to have 
her appeal reheard. Moreover, there is a strong indication that after 1974 the 
applicant deliberately eluded immigration officials and is therefore coming before the 
Board having acted in bad faith. 
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Coram: D. Davey (Vice-Chairman), E. Teitelbaum and B.M. Suppa Case heard: Toronto, 
October 2077) Loar Judgment pronounced: October Padi ALS heh Reasons by: D. Davey (in 
English? 5 pp.) concurred in “by EB. Teitelbaum and BoM." Suppa Docket no.: 81-9449 


Counsel: ‘S. Ramkissoon, Esq., for the applicant; J.D. Taylor, Esq., for the respondent. 
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SPONSORSHIPS 
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Employment and 


PROCEDURE 


Benipal, Kuldeep v. Minister of Employment and Immigration 

Duhra, Resham Singh v. Minister of Employment and Immigration 

Patel, Balvantbhai Thakorbhai v. Minister of Employment and Immigration 
Podur, Luciamma v. Minister of Employment and Immigration 


JURISDICTION OF BOARD 


Desai, Balwant v. Minister of Employment and Immigration 
Hussein, Mohammed Amin 


Sioa Kuldeep Benipal v. Minister of Employment and Immigration 


SPONSORSHIP - REFUSAL BASED ON UNTRUTHFUL ANSWERS CONCERNING DOCUMENTATION REQUIRED BY 
VISA OFFICER AND PRODUCTION OF FRAUDULENT DOCUMENTATION - AT HEARING, APPELLANT 
REQUESTED ADJOURNMENT TO OBTAIN VITAL DOCUMENT - APPELLANT HAD HAD AMPLE OPPORTUNITY TO 
OBTAIN DOCUMENT AND SUPPLY IT TO IMMIGRATION AUTHORITIES -—- ADJOURNMENT DENIED 


PROCEDURE - REQUEST FOR ADJOURNMENT - SPONSORSHIP - AT HEARING, APPELLANT REQUESTED 
ADJOURNMENT TO OBTAIN VITAL DOCUMENT - APPELLANT HAD HAD AMPLE OPPORTUNITY TO OBTAIN 
DOCUMENT AND SUPPLY IT TO IMMIGRATION AUTHORITIES - ADJOURNMENT DENIED - IMMIGRATION 
ACT, 1976, S.C. 19 76—JiT Gen 270 SO oS) eae CZ CG) uae 


The appellant sponsored her father's application for permanent residence. The 
application included the appellant's mother and brother. The application was refused on 
the basis that the appellant's father did not answer truthfully questions put to him 
concerning a school certificate purporting to establish his relationship to his alleged 
son. The school certificate was the only document submitted in support of the 
relationship and was found by the relevant authorities not to be authentic. At the 
hearing of the appeal, the appellant testified that a birth certificate for her brother 
was available in India and sought an adjournment to obtain the document. 


Held: Adjournment denied; appeal dismissed. The refusal letter is valid, as the 
applicants submitted a fraudulent document to the Immigration authorities. 


The birth certificate, vitally important to this case, was never introduced to the 
Immigration authorities in New Delhi or at the hearing of the appeal. The Board refused 
the adjournment for the purpose of introducing this document as it felt that since May, 
1979 (the date of the sponsorship application) the appellant has had plenty of 
opportunity to supply this document to the authorities. 


Coram: D. Davey (Vice-Chairman), U. Benedetti and E. Teitelbaum Case heard: 
Toronto, December 2, 1981 Judgment pronounced: December 2, 1981 Reasons by: U. 
Benedetti (in English; 4 pp.), concurred in by D. Davey and E. Teitelbaum Docket 
NOs se oOo eoT Counsel: R.N. Sharma, Barrister and Solicitor, for the appellant; 
W.A. MacIntyre, Esq., for the respondent. 


Bilis ez Balwant Desai v. Minister of Employment and Immigration 


JURISDICTION OF BOARD — SPONSORSHIP - RIGHT OF APPEAL —- APPELLANT NOT INFORMED OF RIGHT 
OF APPEAL IN LETTER REFUSING APPLICATION FOR LANDING - WROTE TO MINISTER REQUESTING 
APPEAL FROM REFUSAL — ERRONEOUSLY INFORMED BY IMMIGRATION AUTHORITIES HE HAD NO RIGHT OF 
APPEAL ~- WHETHER BOARD HAS JURISDICTION TO ENTERTAIN APPEAL 


SPONSORSHIP - MEMBER OF FAMILY CLASS - ADOPTED SON - WHETHER ADOPTION VALID - HINDU 
ADOPTIONS AND MAINTENANCE ACT, 1956 (INDIA) - IMMIGRATION REGULATIONS , PART I 
(revoked), S. 31(1)(f£) 


The appellant sponsored his adopted son's application for permanent residence in 
Canada. The application was refused on the grounds that the son's adoption did not 
comply with the requirements of the Indian Hindu Adoptions and Maintenance Act. At the 
hearing of the appeal, the respondent challenged the Board's jurisdiction to hear the 
appeal, in that a notice of appeal had not been filed within the prescribed time. A 
refusal letter had been sent to the appellant in July, 19760but it did notssea ourtenis 
right of appeal. When he received the letter, the appellant wrote to the Minister and 
stated that he wished to appeal from the unfavourable decision regarding his son. He 
was subsequently informed by letter from the Immigration authorities that he had no 
right of appeal because his alleged son did not fall within a sponsorable class. He was 
given the same advice when he attempted to file an appeal with the Board. He finally 
served an immigration officer with a notice of appeal in August, 1980. 


Held: Appeal allowed in law and equity. With respect to the jurisdictional question, 
the appellant was a Canadian citizen at the time he filed his application and therefore 
had the right of appeal when the refusal was made in 1976. The appellant attempted to 
file an appeal immediately on receipt of the letter of refusal. In the interests of 
natural justice, the Board accepts the letter sent to the Minister as the appellant's 
appeal from the refusal of his application. 


Furthermore, the Board is satisfied that the sponsoree is the adopted son of the 
appellant, for he met the age requirement set out in the Hindu Adoptions and Maintenance 
Act at the time he was adopted. 


M.E.I. v. Ma, Lai Wo (1.A.B. 78-6148), Davey, Campbell, Teitelbaum, April 25, 1979 (See 
CIC mNOmm e ThOCEODEIR NS  mLLOv opr mChalihaGeaAgial goneelev. Meh. l o (Gl.A.B. 77-7004), CAM. 
Campbell, Glogowski, J.C.A. Campbell, February 28, 1978; Grewal, Gurdev Singh v. M.E.I. 
(I.A.B. 80-9150), Weselak, Benedetti, Tisshaw, January 20, 1981 (See CLIC, No. 27.6, 
Junes 25) 19°81). 


Coram: D. Davey (Vice-Chairman), U. Benedetti and G. Tisshaw Case heard: Toronto, 
November 17, 1981 Judgment pronounced: January 7, 1982 Reasons by: D. Davey (in 
English; 9 pp.), concurred in by U. Benedetti and G. Tisshaw Docket no.: 80-9364 


Counsel: C.C. Hoppe, Barrister and Solicitor, for the appellant; W.A. MacIntyre, Esq., 
for the respondent. 


ewlos) Resham Singh Duhra v. Minister of Employment and Immigration 

SPONSORSHIP -—- PROCEDURE - WHETHER I.A.B. RULES (APPELLATE), 1981 RETROACTIVE IN 
OPERATION 

PROCEDURE - SPONSORSHIP - WHETHER I1.A.B. RULES (APPELLATE), 1981 RETROACTIVE IN 


OPERATION —- IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 2(1), 9(3), 19(2)(d), 79 - 
IMMIGRATION REGULATIONS, 1978, SS. 4, 5, 6 — IMMIGRATION APPEAL BOARD RULES (APPELLATE), 
1981, RULE 32 


The appellant sponsored his father's application for permanent residence. The 
application was refused on the basis that the relationship between the sponsor and his 
father had not been proven. The hearing of the appeal was adjourned at the request of 
appellant's counsel, in order that further documents in support of his case might be 
obtained from the respondent. At the same time, counsel raised three legal points for a 
ruling by the Board: the applicability of the Kang decision to this case; whether the 
application for permanent residence had been refused under the correct section of the 
Regulations; and whether I.A.B. rule 32 respecting the documents that are to comprise 
the record was retroactive so as to encompass records prepared prior to the day the rule 
came into force. 


Held: Appeal allowed in law. When the hearing was resumed, in the light of the further 
documents submitted by the appellant, the Board held the relationship between the 
sponsor and his father had been proven. 


Furthermore, as to the points raised by appellant's counsel, the Kang decision deals 
with the giving of untruthful answers with respect to admissibility and is not 
applicable in this case; section 5 of the Regulations provides that where a sponsor is a 
Canadian citizen, his father can be a father other than as described in paragraph 4(c) 
-- section 5 is in fact a modification of section 4 and the application was properly 
refused under the latter section. Finally, it is the view of the Board that there is no 
requirement that the respondent revise records prepared pursuant to the former I.A.B. 
Rules. However, should the appellant make a request for production of documents 
consistent with the new Rules, then to the extent this request can be met, the 
respondent has an obligation to do so. 


Coram: C.M. Campbell (Vice-Chairman), W.M. Hlady and B. Howard (at initial hearing); 
D. Davey (Vice-Chairman), U. Benedetti and W.M. Hlady (at resumed hearing) Case 

heard: Vancouver, August 20, December 9, 1981 Judgment pronounced: December 9, 1981 
Reasons by: G.M. Campbell “(in English; (22 :pp.)), “conciirred@am aby We Mes Hitacdyamcancens3). 
Howard; and W.M. Hlady (in English; 2 pp.), concurred in by D. Davey and U. Benedetti 
Docket no.: 80-6280 Counsel: D.G.. (McCrea, “Barrister and) Solicitor, =atOLemEne 


appellant; D.M. Hanbury, Esq., for the respondent. 


37.4 Dilbagh Singh Khela v. Minister of Employment and Immigration 


SPONSORSHIP - APPLICATION FOR PERMANENT RESIDENCE FILED BY SPONSOREES IN INDIA —- SECOND 
APPLICATION FILED FROM WITHIN CANADA WHILE PRIOR APPLICATION STILL PENDING WITH 
IMMIGRATION AUTHORITIES - WHETHER FIRST-MADE APPLICATION DEEMED ABANDONED WHEN 
SPONSOREES FILED SECOND APPLICATION IN CANADA —- COMPASSIONATE OR HUMANITARIAN 
CONSIDERATIONS - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 9(1), (3), 19(2)(d), 
79 


The appellant sponsored the application for permanent residence made in India by his 
father and accompanying dependants. Before the application was processed in India by 
the Immigration authorities there, the sponsor's father and dependants arrived in Canada 
as visitors and filed a new application for permanent residence here. The sponsor was 
informed by letter that no further consideration would be given to the latter 
application as the law did not allow an immigrant to obtain a visa for permanent 
residence from within Canada. The application was refused on the grounds that the 
sponsor's father had not submitted satisfactory evidence to establish the age of his 
alleged dependant. At the hearing of the appeal, counsel for the respondent submitted 
that the application filed in India had been abandoned when the sponsorees left India 
without waiting for an answer from the visa officer and a new application was made in 
Canada. This argument is relevant, as the application of the father in Canada was not 
filed until after his dependant had reached his twenty-first birthday and had therefore 
become ineligible for sponsorship as a dependant. 


Held: Appeal dismissed in law and equity. The Board concludes, basing its decision on 
Kulle, Balwant Singh v. M.E.I. and Li, Pak v. M.E.I. that the application for permanent 
residence filed in India, which had been neither cancelled nor refused, was still under 
consideration when the family entered Canada as visitors. Their coming to Canada did 
not constitute an abandonment of their application. The filing of a new application for 
processing within Canada was a continuation of the process of seeking to come to Canada 
as permanent residents. However, the Board finds that the documentation submitted in 
support of the age of the accompanying dependant did not adequately prove his age and 
the refusal is therefore valid. Furthermore, there do not exist such compassionate or 
humanitarian considerations as would warrant the granting of special relief. 


Kulle, Balwant Singh v. M.E.I. (1.A.B. 78-6041), “Scott, Campbell, Glogowski, saunemels, 
1979 ©(See CLIC, .No. —963,, November’ #2677 19795) tiie, alkenes sie een (Glen Ae mn = Oran) ee 
Campbell, Benedetti, Howard, April 1, 1981 (See CLIC, No. 30.8, September 28, 1981); 
MOMoD. vi Tsvatakis [19771> 2) EG. 21.6) 73 Dilek an (SC) On Garni ismmeliawisenc cmv mmc Minit 
ABC RAO DE MAC 7/7 ey (ERE BA) 


Coram: D. Davey (Vice-Chairman), U. Benedetti and E. Teitelbaum Case heard: 
Toronto, November 10, 1981 Judgment pronounced: January 18, 1982 Reasons by: D. 
Davey (in English; 9 pp.), concurred in by U. Benedetti and E. Teitelbaum Docket 
no.: 81-9661 Counsel: B. Knazan, Barrister and Solicitor, for the appellant; J.D. 
Taylor, Esq., for the respondent. 


S75 Balvantbhai Thakorbhai Patel v. Minister of Employment and Immigration 


SPONSORSHIP - PROCEDURE - REFUSAL BASED ON MEDICAL INADMISSIBILITY OF SPONSOREE - AT 
APPEAL HEARING, MEDICAL CERTIFICATES FILED BY SPONSOR RESPECTING SPONSOREE'S CONDITION - 
BOARD ADJOURNED HEARING AND DIRECTED RESPONDENT TO REVIEW AND ASSESS CERTIFICATES 


PROCEDURE -—- SPONSORSHIP - REFUSAL BASED ON MEDICAL INADMISSIBILITY OF SPONSOREE - AT 
APPEAL HEARING, MEDICAL CERTIFICATES FILED BY SPONSOR RESPECTING SPONSOREE'S CONDITION — 
BOARD ADJOURNED HEARING AND DIRECTED RESPONDENT TO REVIEW AND ASSESS CERTIFICATES - 
IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, SS. 19(1)(a)(i), 79 


The appellant sponsored his father's application for permanent residence which applica- 
tion was refused on the grounds that the father was medically inadmissible. At the 
hearing of the appeal, medical certificates from doctors in India were filed by the 
appellant with the Board as to the condition of the father's tuberculosis. 


Held: Appeal adjourned, medical exhibits directed to be referred by respondent to 
appropriate Immigration office for review and assessment; appeal subsequently allowed in 
law. As a result of the medical certificates filed with the Board and the oral evidence 
heard, the Board adjourned the appeal sine die and directed that the respondent refer 
the medical certificates to the Immigration office in New Delhi, India for assessment by 
them. The Board subsequently received a declaration made by a medical officer from 
Health and Welfare Canada, acting on behalf of the respondent, wherein he diagnosed the 
father's condition as “pulmonary tuberculosis inactive." The Board, having considered 
this document, ordered that the appeal be allowed in law as the refusal was not in 
accordance with the law. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and B.M. Suppa Case _ heard: 
Toronto, November 9, 1981 Judgment pronounced: November 9, 1981 Reasons _by: 
A.B. Weselak (in English; 2 pp.), concurred in by U. Benedetti and B.M. Suppa Docket 
no.: 80-9241 Counsel: L. Williams, Esq., for the respondent. 

37.6 Luciamma Podur v. Minister of Employment and Immigration 


SPONSORSHIP —- REFUSAL BASED ON MEDICAL GROUNDS —- AT HEARING, MEDICAL EVIDENCE PRODUCED 
SHOWING NO EVIDENCE OF DISEASE - BOARD ORDERED ADJOURNMENT FOR REVIEW OF PROSPECTIVE 
IMMIGRANT'S MEDICAL CONDITION 


PROCEDURE - SPONSORSHIP - REFUSAL BASED ON MEDICAL GROUNDS - AT HEARING, MEDICAL EVI- 
DENCE PRODUCED SHOWING NO EVIDENCE OF DISEASE - BOARD ORDERED ADJOURNMENT FOR REVIEW OF 
PROSPECTIVE IMMIGRANT'S MEDICAL CONDITION — IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, 
SS. 19(1)(a)(i), 79 — IMMIGRATION REGULATIONS, 1978, S. 6(1)(a) 


The appellant sponsored her father's application for permanent residence, which applica- 
tion included the father's accompanying dependants. It was alleged that one of the 
dependants was a danger to public health or safety by reason of tuberculosis, thereby 
rendering all the prospective immigrants inadmissible under paragraph 6(1)(a) of the 
Regulations. In the record was a medical certificate signed, as required, by two 
doctors, but it was not signed by either doctor until after the expiry date of the 
certificate. In addition, at the hearing of the appeal, the appellant filed two medical 
reports indicating that the inadmissible dependant showed no evidence of active 
pulmonary tuberculosis. 


Held: Hearing adjourned to allow current medicals to be forwarded to the immigration 
office handling the application; appeal subsequently allowed in law. Because the 
validity date of the medical certificate had expired prior to the doctors" signing it 
and since the appellant brought medical reports before the Board showing no evidence of 
disease, the Board, with the concurrence of counsel, adjourned to allow the current 
medicals to be forwarded to the immigration office overseas processing the application, 
for review by them. A telex was subsequently received from that immigration office to 
the effect that the tuberculosis was indeed inactive. Therefore, the refusal letter is 
not in accordance with the law. The dependant in question is not a danger to public 
health or safety. 


Coram: D. Davey (Vice-Chairman), U. Benedetti and G. Tisshaw Case heard: Toronto, 
March 19, November 30, 1981 Judgment pronounced: November 30, 1981 Reasons by: 
D. Davey (in English; 2. pp..),. concurrediun by Us Benedetti, andeG wi tissnaw Docket 
no.: 80-9382 Counsel: N. Goodman, Barrister and Solicitor, for the appellant; W.A. 


MacIntyre, Esq., for the respondent. 


Sieh Yuen Tse v. Minister of Employment and Immigration 


SPONSORSHIP - MEMBER OF THE FAMILY CLASS —- SON, DAUGHTER —- ISSUE OF POLYGAMOUS MARRIAGE 
IN CHINA - LEGITIMATE BY CHINESE LAW - WHETHER LEGITIMATE FOR IMMIGRATION PURPOSES —- 
CHILDREN'S LAW REFORM ACT, 1977, S.O. 1977, C. 41, S.~ 1 — IMMIGRATION ACT, 1976, S.C. 
1976-77, C. 52, S. 79 — IMMIGRATION REGULATIONS, 1978, S. 2(1) 


The appellant sponsored the application for permanent residence of his three children, 
which aplication was refused on the grounds that the children did not come within the 
definition of son or daughter set out in the Immigration Regulations, 1978. The 
children are the issue of the sponsor's third wife, whom he married in China at a time 
when his first two wives were still alive. 


Held: Appeal dismissed in law. A lawyer gave evidence at the hearing of the appeal to 
the effect that the sponsor's children are legitimate by Chinese law. It would appear 
that the sponsor's third marriage may be valid in Canada but there appears no doubt that 
the children of a polygamous marriage would not be legitimate in Canada or in the 
Province of Ontario if the sponsor had been domiciled in Ontario as at the date of their 
births. The Children's Law Reform Act, 1977 does not legitimate the children of 
unmarried parents or parents who are not legally married according to Canadian law and 
therefore is of no assistance to the appellant. The children, not being the legitimate 
children of the sponsor, are therefore not within the family class as defined in the 
Regulations. 


Coram: A.B. Weselak (Vice-Chairman), U. Benedetti and G. Tisshaw Case heard: 
TOLOntoO, a May.—20), Viva ype Oo Ow. Judgment pronounced: October 7, 1981 Reasons _ by: 
A.B. Weselak (in English; 3 pp.), concurred in by U. Benedetti and G. Tisshaw Docket 
no.: 80-9432 Counsel: M.M. Green, Q.C., for the appellant; L. Williams, Esq., M. 


Thomas, Barrister and Solicitor, for the respondent. 


37.8 Oriana Gloria Gonzalez Quiroga v. Minister of Employment and Immigration 
REFUGEE —- REDETERMINATION - FEAR OF PERSECUTION BY REASON OF POLITICAL OPINION - 


APPLICANT CREDIBLE AND TESTIMONY PLAUSIBLE — IMMIGRATION ACT, 1976, S.C. 1976-77, C. 52, 
S. 70 


The applicant, a citizen of Chile, claimed to be a refugee by reason of her political 
opinion. She commenced her political involvement as a member of the Socialist Youth 


organization. She played an important role in gathering information and financial 
Support for the organization and in distributing an underground socialist publication 
entitled "Unidad y Lucha". She was arrested and detained on a few occasions. Her 


organization helped her obtain a passport and her political friends paid her air fare to 
Canada. 


Held: Application having been allowed to proceed, applicant is determined to be a 
Convention refugee. The applicant's story of political and social involvement was 
plausible. She is fairly well educated, she is a bookkeeper by profession and appeared 
to be well informed about the underground activities of the Socialist Party. Having 
considered the evidence as a whole, the Board is of the opinion that the applicant has a 
well-founded fear of persecution for political reasons. 


Coram: F. Glogowski (Vice-Chairman), R. Tremblay and G. Loiselle Case _ heard: 
Montreal, December 15, 1981 Judgment pronounced: December 15, 1981 Reasons by: 
F. Glogowski (in English; 3 pp.), concurred in by R. Tremblay and G. Loiselle Docket 
no.: 81-1014 Counsel: P. Duquette, Barrister and Solicitor, for the applicant; 


J.R.. St-Louis, Esq., for the respondent. 


37°59 Mohammed Amin Hussein 


REFUGEE - REDETERMINATION - JURISDICTION OF BOARD - IN STATUS CLAIM —- CLAIM NOT MADE 
DURING AN INQUIRY PURSUANT TO SUBSECTION 45(1) OF ACT - FACT OF SUCH INQUIRY AND CLAIM 
CONDITION PRECEDENT TO BOARD'S JURISDICTION 


JURISDICTION OF BOARD —- REFUGEE —- REDETERMINATION - IN STATUS CLAIM - CLAIM NOT MADE 
DURING AN INQUIRY PURSUANT TO SUBSECTION 45(1) OF ACT - FACT OF SUCH INQUIRY AND CLAIM 
CONDITION PRECEDENT TO BOARD'S JURISDICTION - IMMIGRATION ACT, 1976, S.C. 1976-77, C. 
52, SS. 45(1), (5), 48(1), 70(1), (2) 


The applicant, a former citizen of Ethiopia, made a claim to be a refugee at a time when 
he had valid status in Canada as a visitor (student). His examination under oath was 
conducted and completed before the expiry of his status. There was no indication in the 
record that the applicant ever was, or at that stage, could have been, the subject of an 
immigration inquiry. The question arose as to whether the Board had jurisdiction to 
entertain his application for redetermination of his claim to be a refugee following the 
Minister's determination that he was not a refugee. 


Held: Application dismissed for want of jurisdiction. Although the refusal of the 
Minister refers to a "claim to refugee status pursuant to subsection 45(1) of the Act", 
on the face of the record, this claim was never made pursuant to that subsection, since 
the claimant had never been the subject of "an inquiry". Section 70(1) of the Act 
refers to a determination by the Minister "pursuant to subsection 45(5)". This latter 
subsection must be read in the context of section 45 as a whole. Thus, the Minister's 
determination pursuant thereto must flow from a claim made during an inquiry, and the 
fact of such an inquiry and claim is a condition precedent to the Board's jurisdiction 
under subsection 70(1). 
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Ornald@Omvyn ME. le (eA. . /o-LOSS)\,aScote,, Houle, Tremblay, November 22, 1978 \(See, CLIC, 
NOPwore 2 OF mene even 97 9)  MegalitemaMahnmoudetahery JoM. hf. (L A.B 2O-OlS2), (SCOtt, 
Glogowski, Teitelbaum, September 29, 1978 (See CLIC, No. 5.19, August 3, 1979). 


Coram: J.V. Scott (Chairman), F. Glogowski and R. Tremblay Judgment pronounced: 
January 5, 1982 Reasons (bys) ).V.) Scott, (in) English; 3 pp.), concurred in by F. 
Glogowski and R. Tremblay Docket no.: 81-1273. 


LSSNP 0225-1620 


PM 


Bal : y 


APT in 


: : 
BL RNa 

he acies a 

: i 5 ait i 
me } 


Le ian AT i Ry Bt rem 
vies pe yy Hy a wary ; i AL 


ns thy 


shy a ie f ; j ela ch pe 
rey | aa s : Te) 
. ya ah 
i rth ey ws! Aan 
~ “if ak ial ee be 
is Val Ah zi ‘ “ = 
ae Ae, ee | id 
ya Prd | 


{ A rrp ib ‘ey 
lie 5 \ i 7 iv i 
1) ee, | ; 
i 1 1 : f 
‘ f fe | ye 5 
oy Wir eh i Vail 
nh Ew, #14) vies) \ 
‘ I 09 F 
i, i 


ti is och 
ian 7) oe, I 
ve ey, i ay 
4 oi eo | Poe ! : f 
. Ta Paes " i 
mi f f i 
po vy _ 
] hh 
we > eo yi A i 
a 7 4" é 1 
{ i if : Ay 
i] 
. ae 
Vi BS } a 
Fs 
om) , 4 , ¢ qe © r 
a : ea 1 -, 
Se Poe ae a ' 
tee am ' hy it 
a - ’ 
{ | A 
AT as oa | 
p 1 oad ‘ 7 
hi i=" f ‘ee 
fd < i 
4 ' : 
fy) : 
fy jv - ; 
} { Nai | yy 
) { 
aay ' j ( my 
y pty 1 j 
: | { ; 
» 
- = i . 
( 
‘i bis 
1 ; = + vs c 
veh 
} 7 
' A 
ure 1 
3 , 
1 i 
. 
5 } f 
" i Ph | i ) ' 
, - 
e } : 


i 
c 


Pe UR alia ii Win 
Te : 


( »? 


9 
iain 
or a ae 


inv 4) 
Dual 


r a A 
‘7 a ’ 


7 
fee | 
Paley uni’ 


eae hk 


a Gis 


i 
an ae | 


elaine ae 
ae 


et aT - if 
eee ~~ Son : a 
Sera se : Seiten 
- ol SIE 
weer 
~ 


foe 


Somme 
ae 


ars 
Caen 
re 


